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¥ PRACTICE OF FORCED OBTAINING
SAMPLES FOR COMPARATIVE STUDY
IN UKRAINE AND EUROPE

lpakmuka npuMycoeo20 ompuMaHHS 3pa3Kie
OJ1s1 NOpPi8HsASIbHO20 A0cC1id)KeHHs1 8 YKpaiHi ma €eponi

'Basyuk Larisa
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KniouoBi cnoBa:
nopigHAIbHE 00CNIOXeHHA, npuMycosuli nopAa0oK, donycmumicms NpUMYycosux 3axodis,
OMPUMAHHA 3paskis, 3pasKu 0/19 00C/1i0XKeHHS.

'nOCTaHOBKa npo6nemu. Mpy po3cnigyBaHHI KPMMiHaNbHMX MPABOMNOpPYLIEHb Nepes OpraHoOM
[OCY[OBOro PO3C/lilyBaHHA JOCUTb YaCTO NMOCTAaE HEOOXiAHICTb B OTPMMAHHI 3pa3kKiB A1 NOPiBHANbHO-
ro 4OCNigKeHHs y o6poBinbHOMY nopaaky abo nprumycoBo. Tak, y u. 1 cT. 245 KpumiHanbHoro npoue-
cyanbHoro Kogekcy YkpaiHu (pani — KIMNK YKpaiHu) 3ageknapoBaHo, Wo Y pasi HeoOXigHOCTi OTpUMaHHS
3pa3KiB An1A NPOBEAEHHSA eKCNEePTU3N BOHY BiIOMPAOTbCA CTOPOHOI KPUMiHANbHOMO NPOBAMKEHHS, sIKa
3BepPHy/acs 3a NPOBeAeHHAM eKcrnepTusy abo 3a KIOMOTaHHAM AKOI eKCrepTu3a npusHadyeHa cnigumm
cynneto. Kpim Lboro, u. 3 Li€i X cTaTTi 3a3HavYeHo, Wo BigbupaHHs 6ionoriyHnx 3paskiB y 0ocobu 3aiicHto-
€TbCA 3a NpaBuIamu, nepeabdadeHnmn ctatteto 241 Lboro Kogekcy, a y pasi BigMoBM 0cobu Jo6poBinbHO
HafgaTn Gionorivni 3pasku cigunin cyaan, Cyh 3a KNonoTaHHSAM CTOPOHU KPMIHAJIbHOFO NPOBaAKEHHS,
O PO3rsSAAETHCA B MOPAAKY, NepeabdbaveHomy cTaTTamm 160-166 Lboro Kopekcy, Ma€e npaBo J03BOSINTY
cniguomy, Npokypopy (abo 3060B8'A3aTu iX, AKLLO KIONOTaHHS Oy/0 NOJAHO CTOPOHOIO 3aXUCTY) 3QIACHN-
TW BigbMpaHHA GionoriyHmx 3paskis npumycoso [1].

BopgHouac, B u. 4 cT1. 241 KIK YKpaiHu 3a3HauveHo, Wo nNpuv OCBiflyBaHHI He fJonycKaloTbcA Ail, AKi npu-
HUXKYIOTb YecTb i rigHiCTb 0cobu abo Hebe3sneuHi ana ii 3gopos’a [1]. To6To, y BKa3aHii cTaTTi 3abopo-
HAETbCA 3aCTOCOBYBaTV METOAWN, HEGE3MeYHi A5 XKMTTA Ta 300POB’A NoANHM abo TaKi, SIKi NPUHMXKYIOTb
NOro yecTb Ta igHICTb NPW OTPMMaHHI 3pa3KiB AnA NOPIiBHANbHOrO gocnigxeHHA. Came TOMy, BUHMKAE
3annTaHHA WOAO0 AONYCTUMOCTI 3aCTOCYBaHHA MPUMYCY NPW OfepKaHHi 3pa3KiB A41a NOPiBHANBbHOIO A0-
cnigkeHHA. Kpim Luboro, fouinbHUM B6AYa€TbCs NOPIBHATY NPAKTUKY NPUMYCOBOIO OTPUMAHHSA 3pa3kiB
B YKpaiHi i3 EBponencbKnmmn KpaiHamu i BU3HaHHA HaNeXHUMU JOKa3aMUN MiXXHaPOAHUMU iHCTUTYLiAMMN.
Came Tomy, Taka KaTeropis, ik MpMMycoBe OTPUMAHHSA 3pasi A51A NOPiBHAbLHOIO AOCiAXeHHSA, NOTpebye
CBOro0 NepeoCcMUC/IEHHA Ta YAOCKOHaNeHHsA, BpaxoByun €EBpONencbKi CTaHaapTu.

AHani3 ocTaHHiX gocnigKeHb Ta ny6nikauin. Hag nuTaHHAM OTPYMaHHA 3pa3KiB AnA NOPiBHANb-
HOro AOCNIAXEHHA Yy KPIMiHaNbHOMY MPOBAPKEeHHI MpaLoBany BenmKka KinbKiCTb HayKOBLIB i3 pPi3HMX
ranysei 3HaHb. Hanbinbw BijoMyvMK BYEHMMU-NpoOLECYaNiCTaMy Ta BYEHMMU-KPUMIHaiCcTaMu, cepef
BEJINKOI KiNIbKOCTI iHLIMX HAayKOBLiB, MOXHa cmino Ha3gaTu: I. . [pamoBuua, B. IN. baxiHa, P. C. benkiHa,
B.l.lanaraHa, O.B. Ko3ak B. C. Ky3bmiuoBa, B. O. O6pa3suoBa, M. I. NMopybosa, M.B. CanteBcbkoro, M. fl. Ce-
ras, B. M. CtpaTtoHoBa, K. O. YannuHcbkoro, 0. M. HYopHoyc, B. tO. LLieniTbka Ta 6araTo iHWMXx. iHWi. OgHak
cepep HayKoBLiB, AIKi 3aliMannca NpobnemMaTKO OTPUMAHHA 3pa3KiB 415 MOPIiBHAIbHOIO AOC/IAXKEHHSA,
BiACYTHI Ti, AKi JeTanbHO OCBITNIOBaNW NUTAHHA NPYMYCOBOrO NOPAAKY OTPUMAHHA Ta NOPIBHAHHA NOro
i3 €EBponeicbkMmn cTaHgapTamu. Lle 3ymoBnioe HeOOXigHICTb YAOCKOHANEHHA NPAaBOOXOPOHHOI AisNb-
HOCTI 3 MO3ULil OTPUMaHHA 3pa3KiB ANA MOPIBHANbHOrO AOCNIAKEHHA Y KPUMIHaNbHOMY NPOBafXeHHi B
NPVMYCOBOMY NOPAAKY Ta CMiBCTAaBNEHHA NOro i3 HopaMy €BPONENCbKMX KpaiH. BrweBKka3aHe BU3Havae
i aKTyanbHiCTb JaHOI CTaTTi.

Buknap ocHoBHOro martepiany. OTprMaHHA 3pa3KiB A1A NOPIBHANBHOIO JOCNIAXKEHHA € NpegMe-
TOM AUCKYCiln 6araTbox HayKOBLIB B KOHTEKCTi BifHECEHHS L€l Ail go cnigumx (po3wyKoBux) um npo-
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yecyanbHux gin. MigTpumMytoum No3uuito TMX HayKoBLiB, AKi BiZHOCATL ii 4o cnigyoi (po3wykKoBoi) ail
HeOoObXiIHO HaroIOCUTK, L0 3HAYEHHSA il NpoBeAeHHs CKNagHO NepeouiHUTU. AKe, OTPUMAaHI 3pasku
npwu iX NOAanbWOMYy BMKOPUCTaHHI BianoBigHMM daxiBuem y npoueci NopiBHANbHOIO AOCIAKEHHSA
[l03BONATb BCTAHOBUTY NMPUYETHICTb a0 HENPUYETHICTb 0Ci6 0 CKOEHHSI KpMMiHaNbHOIo NpaBomno-
PYLEeHHs, BUABUTM GAKTU BUMHEHHS OfHIEI0 0COBOIO KiNlbKOX 3/I0UMMHIB, NEPEBIPUTM BUCYHYTI CRigunm
BepcCil.

Y npaKTUUHIn BiANbHOCTI, NPaBOOXOPOHHUM OpraHam, y pAafi BUNagKis, LOBOAUTbCA CTUKATUCA i3 NPO-
Tnaieto 3 60Ky Nifo3pBAHOIO Ta iHWKX OCib NpK NpoBefeHHI AaHOI ciavoi (po3LwyKoBoi) Aii. B pe3ynbra-
Ti HAWOro AOCHiAXKEHHA, HaMK By0 y3arasabHEHO Ta BUOKPEMIIEHO HACTYMHi dopmu npoTtugdii: 1) BigMoBa
HafaBaTy JOOPOBINbHI 3pa3ky; 2) OCKAPXKEHHS il NpaUiBHUKIB NPaBOOXOPOHHUX OpraHiB Woa0 oTpu-
MaHHs yXBaJl Ha NPUMYCOBe BiflibpaHHs; 3) CynpoT1B NPU NPYMYCcOBOMY BiflibpaHi NOPiBHANbHUX 3pa3KiB
(6ionoriuHmx) Ans NOPIBHANBHOIO AOCNIAXKEHHA (MOCUNAYMCh Ha Te, WO TaKi Ail NPUHMXKYIOTb YecTb i
rigHicTb 0co6u abo Hebe3neuHi ana ii 3qopoB’s).

[nA Kpaworo po3ymiHHA, PO3KPUEMO CyTb Taknx GOpPM i iX CMiBBiHOLIEHHS i3 EBPONEeNCbKUMUN HOP-
Mamu. [leaki ocobu BBaXKatoTb, LLO 3aKpinsieHa Hopma B cTaTTi 63 KoHcTutyuii YkpaiHu, wo ocoba He Hece
BiANOBIAaNbHOCTI 3@ BiAMOBY AaBaTU NOKa3aHHA abo NOSICHEHHS WOAO cebe, uneHiB CiMi un 6an3bKux
POAVYIB, KOMO AKNX BM3HAYAETbCA 3aKOHOM [2] 03BONIAE IM BIAMOBUTUCA Bif HA4aHHA CiguoMy 3pasKis
LNA NOPIBHANBHOIO AocNigKeHHs. MMigTBepaXeHHAM Liboro, CNyrye i aHanis iHTepB'ioBaHHA CNiguunx, AKi
B GiNbLUOCTI BMNaAKIB He BUKOPUCTOBYIOTb MPUMYC ANA OTPUMAHHA HeobXigHMX M 3paskis (56,3% onu-
TaHuX). Taka no3muia cnigumx NOACHIOETLCA i pilUEHHAMN Cyay Y TakuxX BMNagKax, AKi BiAMOBNAIOTb Y iX
OTPVMaHHI B MPUMYCOBOMY NOPAZKY MNOCUIAIOUYMCh Ha CT. 63 KoHcTUTyLil YKpaiHu, cT. 18 KINK YkpaiHum Ta
CT. 6 KOHBEHLUji Npo 3aX1CT NpaB NoAvHK i OCHOBOMONOXHUX cBO6OA. [Ansa npuknagy, 06.02.2020 poky
CNigunin 3BEPHYBCA A0 CYAY 3 YKa3aHUM KJIOMOTAaHHAM, MOCUIAUNCh Ha Te, Wwo 6nmn3bko 12 rog. 10 xB.
06.12.2019 poky 3a agpecoto: AJPECA_1 10, ALPECA_2 npauisHukamu I'YHIM B Mutommpcbkinn obnacTi
6yno 3ynnHeHo aBToMObGiNb Mapku «[leo CeHC» y Ky30Bi YOpHOro Konbopy, A.H.3. HOMEP_1 , nig kepy-
BaHHAM OCOBA_1 , IHOOPMALIA_1 Ta B noganbliomy B xofi 06WYKy AaHOro aBTOMOOiNA BUSABEHO Ta
BWYYEHO NpefMeT, 330BHi CXOXUI Ha Kopnyc rpaHaTt «D1» Ta NnpegMeT, 330BHi CXOXKMIA Ha MigpuBay
Tny Y3PTM, wo 3rigHo AOBifOK MNPo KaTeropito BUOYXoHe6e3neyHOCTi BUABNEHNX BUOYXOBUX MaTepianiB
BiIHOCUTbCA [0 Hebe3neyHux. B xoai gocynoBoro po3cifyBaHHs BUHMKNA HEOOXIAHICTb Y NPOBEAEHHI
MONEKYNAPHO-TeHEeTUYHOT eKCNepTn3n 3 MeTOl BCTaHOBJeHHsA BignosigHocTi OHK-npodinto, BuAsne-
HoMmy Yy 3mmBax i3 [JHK-npodinem ocobu, sika MOXIMBO MpUYETHA A0 BUMHEHHA JAHOTO KPUMIHANbHOTO
npasonopyLeHHs. OfHaK Nigo3poBaHMIA BiAMOBUBCSA HagaBaTn 6ionoriyHi 3pa3ky 6ykanbHOro enitesnito.
3ax1CHUK Nifo3pIoBaHOro y CyOBOMY 3acijaHHi 3anepeydysana NpoTy 3af0BONIEHHA BUMOT KIOMOTaHHA
Ta NOSICHUNA, WO NMPUMYCOBE BifOUPaHHA 3pa3kiB Ana eKCnepTusy, Wo MOXKyTb OyT BUKOPUCTaHi MpoTu
OCObBA_1, Akun € nigo3ploBaHUM y KpUMiHaNIbHOMY MPOBaAXKeHHI, MPAMO CyrnepeunTb BUMOram CT. 63
KoHcTutyuii YKpaiHu, cT. 18 KINK YkpaiHu Ta cT. 6 KoHBeHUil Npo 3aX1CT npas No41HN | OCHOBOMOMOMXHUX
csobog [3].

Y 3B'A3KYy 3 UMM Yy CNiAYOro BUHUKAE NMUTAHHA MPO JOMNYCTUMICTb MPYMYCOBOrO OTPUMaHHA 3pa3kiB
ANA NOPIBHANBHOIO AocnigeHHsA. [py uboMy, AK 3a3HAYaE rpyna aBTOPIB, YHUKHYTU npouecyasnbHol
npouenypu NpYMyCcoBOro OTPMMaHHs 3pa3KiB B NOBHOMY 00cA3i cy6'ekTy po3cnifyBaHHs He BAACTbCA,
BPAxoBYOUM NosoKeHHA 4. 5 ¢T. 38 KIMK YkpaiHu, Aka 30608B'A3y€ opraH 4OCYAOBOro po3c/ilyBaHHs 3a-
CTOCOBYBATU BCi NepeabayeHi 3aKOHOM 3axoau AN 3abesneyeHHA ePpeKTUBHOCTI JOCYA0BOro po3cnigy-
BaHHA [4, c. 286]. Y uboMy BUNagKy cnigyi NOBMHHI KepyBaTMCA HOPMaMM HaLiOHalIbHOrO 3aKOHOAAaBCTBa
Ta ONUPATKCA Ha NPAKTUKY EBPONENCbKNX KpaiH.

Takox, O. B. Ko3ak y cBOeEMY foCHiAXeHHi 3a3Hayana, Wo ua cnigya Aia npoBoanTbCA 3 MeTolo 3abes-
neyeHHs OTPMMAHHA BCEBGIYHOTO | MOBHOrO BUCHOBKY eKcrepTa i B pAgi BUnaaKis Moxe 6yt nposefeHa
He3aneXHo Bif BOJIi 1 6aXkaHHA OCi6, Bifl AKNX 6epyTbCA 3pa3Ku Ana 3abe3neyeHHs BUKOHaHHSA 3aBAaHb
KPMMiHaNbHOro CyfoumnHcTaa [5, . 25].

BogHouac HeobXxigHO Nam’'ATaTy, WO NPUMYCOBUM OTPUMAHHAM 3pa3KiB He NOTPIOHO 3n10BXKBaTK. Pi-
LLUEHHA MPO Lie NPUINMAETLCA B 3aI€XKHOCTI Bifj 3HAUEHHSA Ta HEOOXiAHOCTI TAaKUX 3Pa3KiB A4/1A AOCATHEHHS
MeTN KPUMiHanbHOro NpoBafXeHHsA. [1o Toro, AK cnigunin npuiMme pilleHHA Npo NpUMycoBe OTPMMaHHA
3paskKiB, HEOOXiAHO BXMWTY 3ax0fiB ANs TOro, Wob nepekoHaTy ocoby criBnpaLoBaTh (PO3'ACHUTY iXHE
3HaYeHHA 415 BCTAHOBJIEHHS ICTUHN Y KPUMIHANbHOMY NMPOBaAKEHHS, Ta Te, L0 OTPMMaHHS 3pa3kis byae
30iiICHIOBATUCA MaKCMMalTbHO 06EepPEeXKHO Ta iHLL.).

Kpim Toro, He criifg 3abyBaTui i npo Te, Wwo B UmHHOMY KIMK YKpaiHu BigCyTHA HOPMA, AKa 6 feTanbHO per-
nameHTyBana npouenypy (MeTOANYHY Ta TaKTUYHY) NPOBEAEHHA NPYIMYCOBOrO OTPMMaHHA 3paskiB. Taka
Hopma y KIMNK YKpaiHu MicTUTbCA nuLle B 3arasnibHOMY BUrnAgy. binbLue Toro, HiAKoro HopMaTMBHO-MNPaBo-
BOTrO aKTYy, AKMI 61 peryntoBaB NPOBeAEHHs TaKoi CNifvoi (po3LWwyKoBoi) Aii TakoX He Ma€. Ha Le 3BepTae
yBary i 0.0. Tatapos, AKMI 3a3HaYaE, WO BIACYTHICTb METOANKM NPOBEAEHHA TakNX [ill He CNyrye AoTpu-

I
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MaHHIO rapaHToBaHVX KOHCTUTYL i€ YKpaiHM NpaB Ta cBOOOS NIOAMHM B YaCTUHI 3a00POHN NpoBeeHHs
[OCNifiB Hag NOANHOLO, FAPAHTYBaHHA NPaBa Ha XUTTA, 0COBMCTOT HeJOTOPKAHHOCTI Ta HANIEXKHOTO 3aXu-
CTy 3g0poB’a [6].

Ha npoTtumBary 3aranbHuUM 3acafam, Aki 3akpinneHHa B KIMK YkpaiHu wono nprumycoBoro nopsagKy ot-
PVIMaHHA 3pa3KiB 41a eKCnepTnsn, KOMNAEKCHN aHani3 eaknx pilleHb EBPONencbKoro cyay 3 npas fto-
avHn (gani — €CIJ1) 3acBiguye Ham, WO TaKi BTpyyaHHA € BunpasgaHmmu. Tak, €ECIMJ1y cnpasi «P.G. Ta J.H.
npotu CnonyuyeHoro KoponiBcTBa» Cyf 3ayBakuB, WO 3pa3Ky 3anuciB rofocis, AKi He MicTunm 6yab-aKux
IHKPUMIiHYIOUMX 3aAB, MOXHa PO3rNAfaTh AK TakKi, WO MaloTb TakU CaMWUn CTaTyC, WO N 3pa3Kky KPOoBi,
BOJSI0CCA a00 iHWI Gi3nYHi UM MaTepianbHi 3pa3ku, AKi BUKOPUCTOBYIOTbCS B CYLOBI eKCnepTu3i i BUKopu-
CTaHHA AKUX He BMMBAE Ha 3ragaHe npaBo. OTXKe, NOpyLWeHHA NYHKTY 1 cTaTTi 6 gonylieHo He 6yno [7].
Y iHwomy piweHHi ECMNJ «Tupago OpTic i JlocaHo MapTuH NpoTu Icnawii» cyn BBaXae, Wo npobu Ha KOH-
LieHTpaLito a/lkoroJsito i MOXKHa BBaXKaTu BTPYUYaHHSIM B OCOOMCTE XKNTTA 3aABHUKIB Bi4NOBIAHO 4O 3MICTOM
NyHKTY 1 cTaTTi 8 KOHBEHL, iX TaK CAMO MOXKHa BBakaTW HEOOXiAHUMY ANs 3aM06iraHHA 3/104MHaM Ta
3aXMCTy NpaB i cBobop iHWMX 0ci6 [8]. Lle MonoXKeHHs TakoX Y3rog»KyeTbCa i 3 EBPONENCbKO0 KOHBEH-
uieto 3 npas noguHn (gani — EKMNJT), ge y u. 2 cT. 8 3a3HaYeHO, O OpraHu AepaBHOI Blagu He MOXKYTb
BTPYYaTUCh Y 3[iNCHEHHA LbOro NpaBsa, 33 BUHATKOM BUNAAKIB, KONW BTPYYaHHA 3LiNCHIOETbCA 3riQHO i3
3aKOHOM i € HEOOXiAHUM Y IeMOKPaTMUYHOMY CYCMiNbCTBI B iHTepecax HalioHaNbHOI Ta FPOMaaCbKoT 6e3-
MeKun Y eKOHOMIYHOro AoOPOBYTY KpaiHu, AnA 3anobiraHHs 3aBOPYLIEHHAM Ui 3/I04MHAM, ANA 3aXUCTY
3[0POB'sl UM Mopani abo Ans 3axMcTy nNpas i cBo6ox iHLWMX OCi6 [9].

Kpim BuLleBKa3aHOro, iCHylOTb Ha NpPaKTULi BUMAAKW BYMHEHHA CynpoTMBY Mi Yac NprMyCcOBOrO
BifibpaHHA 3pa3kKiB AN MNOPIBHANBHOIO AOCAIAKEHHSA. AK NPaBuUIO, TaKUN CynpoTUB MOACHIOETLCA Bif-
CYTHICTIO KOMMNETEHTHUX OCib Ha iX BigibpaHHA abo BUGIp MicLA OTPUMaHHA TakmMx 3pa3kKiB. K BigMmivae
O. Tatapos, 6ionioriuHi 3pa3Kku BigbMpatoTbCca He NiKapeM UM CyOBO-MeANYHUM eKCNePTOM, a CITIZUNM YK
onepaTMBHUMM NpaLUiBHUKaMK, NPU LbOMY BUKOPUCTOBYIOTbCA 1A LIbOTO He Y BCiX BUNagKax iHCTPyMeH-
W, AKi 34aTHI yb6e3neunTn 0coby Bif HabyTTA Pi3HOro poady XBOPOO, NPOBOASATLCA B MiCLAX NepebyBaHH:A
3aTPVIMAHOTO UM aPEeLITOBAHOrO, KabiHeTi cniguoro, NpuMilleHHi cyay Toulo [6]. Came TOMy, MU BBaXKaEMO,
L0 OTPMMYBATU TaKi 3pa3Km NOBKHHI BiANOBigHI cnevianicTu (nikapi) y BigNoBigHiN NikyBanbHill yCTaHOBI.
Kpim uporo, ue x nepenbayeHo MpaBunamy NpoBeAeHHA Cy[0BO-MeANYHUX eKCnepTr3 (BoCNigKeHb) y
BiAAiNeHHAX CyAoBO-MeanYHOT iMyHONOrii 6I0pO CyA0BO-MeAUYHOT EKCMEPTU3M 3Pa3KM KPOBi y 0cib, Aki
NnpoxoAsTb Y CnpaBi, NOBUHHI BiAbupaTnca y BigaineHHi. 3abip 3pa3kiB KPoBi MOXe NPOBOAUTUCS | NO3a
BiaAineHHAM 0cobolo, sika BOSIoAi€ AaHo MaHinynsauyieto [10].

BucHOBOK. 3 BULLEBMKNAAEHOro BUNJIMBAE, LLIO NPaBOBa MO3KLiA YKPaiHCbKUX CyiB Ta €EBPONEnCcbKo-
ro cygy 3 npas JIOAVHM LWOAO0 NPYMYCOBOMO OTPUMAHHA 3Ppa3KiB 4514 NOPiBHABHOIO JOC/iAXeHHA Yy feA-
KUX BUMAgKax He 36iraeTbcs. Came ToMy, NPaBOOXOPOHHVM OpraHam HeobXifAHO UiTKo dikcyBaTV MeXi Ta
MOXJIMBOCTi 3aCTOCYBaHHA NPUMYCY 3a NOTPEOM B YMOBAX KPUMiHaSIbHOrO CYAOUYMHCTBA NaM'ATaloum Npo
Te, WO «J0AWHA, IT NpaBa Ta cBOOOAMN € HANBULLOK LiHHICTIO, @ BM3HAHHSA, IOTPUMAHHA Ta 3aXMCT NPaB i
cBobop NoanHM i rpoMagAaHNHa — 000B'30K Aep»KaBuy, AK i 060B'sI30K A6aTV NPOo NOro 340PO0B’s, YecTb
Ta rigHicTb.

'AHomauiﬂ.

Y HayKOBI CTaTTi aHani3ylTbCA NiACTaBN NPYMYCOBOrO OTPUMAHHA 3pa3KiB A NOPIBHANBHOrO A0-
CNigMXeHHA Ta MeXi JoMyCTUMOro NpUMyCy Npu NPoBefeHHi AaHoi cniguoi (po3wwykosoi) gii. MpuginAaeTto-
CA yBara aHasizy TOYOK 30pYy YKPaiHCbKUX BYEHUX, AKI BUCTOBUICA LLOLO MOXKINBOCTI 3aCTOCYBaHHA
npuMycy Asa OTPUMaHHA 3Pa3kKiB 4718 NOPiIBHANBHOIO JoCNigXeHHA. MNigTpuMyeTbca iyMKa BYEHNX LWOJO
AONYCTUMOCTI, NPy NOTPebi, OTPMMaHHSA 3pa3KiB AN NOPIBHANBHOIO AOC/IAXEHHA B NPUMYCOBOMY MO-
pAaky. NposoanTbca aHani3 paay pileHb EBPONENCcbKOro Cyay 3 Npas NIOANHN Ta PilleHHA YKPaiHCbKIMX
cynis. Ha nigcrtasi aHani3y, 3po6ieHo BUCHOBOK MPO €AHICTb NMPaBOBOI NO3KLil Cyf0BMX OpPraHiB Ta HaBO-
OATbCA pekoMeHaL il NPaBOOXOPOHHUM OpraHam 3 NMUTaHHSA, WO CTOCYETbCA NPUMYCOBOrO OTPMMAaHHA
3pa3kKiB A4n1A NOPIBHANBHOIO AOCNIAKEHHS.

'Annotation.

The scientific article analyzes the grounds for forcible obtaining of samples for comparative research
and the limits of permissible coercion in carrying out this investigative (search) action. Attention is paid
to the analysis of the views of Ukrainian scientists who spoke about the possibility of using coercion to
obtain samples for comparative research. The opinion of scientists on the admissibility, if necessary, of
obtaining samples for comparative research by force is supported. A number of decisions of the European
Court of Human Rights and decisions of Ukrainian courts are analyzed. Based on the analysis, a conclusion



Visegrad Journal on Human Rights @

is made on the unity of the legal position of the judiciary and recommendations are given to law enforce-
ment agencies on the issue of forcible obtaining samples for comparative research.
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V¥ ISSUES OF PREVENTIVE JUDICIAL CONTROL
IN ADMINISTRATIVE JUDICIARY IN THE
ASPECT OF ENSURING THE EFFECTIVE OF
PROTECTION OF RIGHTS AND INTERESTS

MNMumaHHs NnpeeeHMu8Ho20 cyA08020 KOHMPOIJIIO 8
admMmiHicmpamueHomMy cyQo4uHmcei 8 acrnekmi 3abe3ne4yeHHs
eghekmueHoO20 3axucmy npae ma iHmepecie ocobu

'Bernazyuk Ya.O.

KniouoBi cnoBa:
ehekmugHicme, aOMiHicmpamusHe cy0o4UHCMB0, 3axucm Npas ocobu «Ha MalibymHe»,
npeseHmugHul cydosuli KoHmpose, BepxosHuli Cyo.

Keywords:
efficiency, administrative proceedings, protection of individual rights «for the future», preventive

judicial control, the Supreme Court.

'Bcryn. 3rigHo i3 3060B's13aHHAMU, AKi B3sTI YKpaiHoW BignoBiaHO A0 CT. cT. 4, 6 Ta 14 Yroaw npo
acouiauito Mixk YKpaiHolto, 3 ofHi€l cTopoHU, Ta EBponercbkum Coro3om, EBPONENCbKMM CNiBTOBaPUCTBOM
3 aTOMHOI eHepril i IXHIMM geprkaBaMn-uneHamu, 3 iHLWOT CTOPOHK, YKpaiHa, cepep iHLWOoro, nparHe 3miu-
HEeHHs NnoBaru 1o AeMOKPATUYHUX MPUHLMMIB, BEPXOBEHCTBA MpaBa Ta 4o6poro BpAayBaHHs; 3abe3neuye
CTabiNbHICTb i Ai€EBICTb AEMOKPATUYHUX IHCTUTYLiNA, FAPAHTYE NpaBa JIIOANHN | OCHOBOMOOXHI cBo60OAM, a
TaKOX 3MiLHEHHA Cy[0BOI BNaau Ta nigsuLeHHs il epexkTnBHoCTi [1].

Brymora edpeKTMBHOCTI CyJOBOro 3axXmCTy MNpaB Ta iHTepeciB 0cOOU 3aKpineHo Yy HM3Li MiXXHAPOLHMX
aKTiB, @ TakoX Y KOHCTUTYLiT Ta 3aKOHax YKpaiHu.

30KpeMma, 3aranbHOW AeKnapaui€io NpaB NoAUHN nepeabayeHo, Wo KOXHa JiloArHA MaE NpaBo Ha
epeKTMBHe MOHOBJIEHHA B NpaBaxX KOMMETEHTHMMM HaLliOHaNMbHUMW CyfaMy Yy BUNaZKax NopyLueHHs ii
OCHOBHUX NpaB, HafaHNX i KOHCTUTYL €0 abo 3akoHOM (cT. 8) [2].

EdeKTnBHICTb CyaoBOro 3axmcTy npa., CBOOOS Ta iHTepeciB 0cobu AK 3acaga CyAOUNMHCTBA BU3HAYEHA
Yy U.2CcT.55,4.4u.11a3 T 124, u. 4 cT. 125, cT. 129 KoHcTuTyuii YKkpainu [3]. Kpim Toro, Bumora epekTms-
HOCTi 3aXMCTy NpaB Ta iHTepPeciB 0cobU B afMiHICTPaTMBHOMY CYAOUMHCTBI 6e3nocepeaHbo 3aKpinneHa y
Hopmax Kofekcy aamiHicTpaTMBHOro cygoumHcTBa YKpaidu (gani — KAC Ykpainu) [4].

OTxe, epeKTUBHICTb AK CKa4oBa NPUHLMMNY BEPXOBEHCTBA MPaBa, € O4HIEI0 3 FTONIOBHUX BUMOT Ta Kpu-
TepiiB OLUiHKM AKOCTI Cy[0BOro 3aXMCTY MNpaB Ta iHTepeciB 0cobu Bif MopyLIeHb 3 60Ky Cy6'eKTIB BNagHUX
NOBHOBAKEHb, L0 3aKpinneHa y KoHCTUTyUii YKpaiHn Ta MiXKHapOAHMX aKTax.

BogHouac ofgHUM i3 NPaKTUYHUX MUTaHb, WO BUHMKalOTb Y NpoLeci 3a6e3neyeHHsA agMiHiCTPaTUBHUMM
cypamu peanisauii BUMory epeKTMBHOCTI CyAOBOro 3axMCTy NpaB Ta iHTepeciB 0coby, € MOXAMBICTb NPU-
NHATTA CyAaMm pilleHb NPo 3a0BOJIEHHSA NMO30BHYVIX BUMOT «Ha MaOyTHE» (3AiICHEHHA NPEBEHTUBHOTO Cy-
ZIOBOr0 KOHTPOJI0). 3 ornafdy Ha NOLWMPEHICTb y CYA0BIV NpaKTWL BUNaAKiB NOLaHHA NO30BIB 3 BUMOTOH0 «Ha
ManByTHE», BUHNKAE HEOOXIAHICTb Y MPOBeAEHHI BCEBIUHOrO HAYKOBO-NPABOBOIO aHarli3y LibOro NMuTaHHS.

TakuM UMHOM, METOIO CTaTTi € NPOBEeAEHHA aHani3y CyAOBOI NPaKTUKM B aAMiHICTPaTMBHMX CripaBax 3a
NMo30BOM 0COOM MPO 3aXMCT NPaB Ta iHTepeCiB «Ha MabyTHE» B aCNeKTi AOTPUMaHHA BUMOMN epeKTUB-
HOCTI aAMIHICTPaTUBHOrO CYAOUYNHCTBA.

Buknap ocHOBHOro martepiany. Y HayKoBill niTepaTypi NpeBeHTNBHWI MO30B BM3HAYaloTb, AK MO30B,
NoJaHuU He AnA MOHOBJIEHHSA NOPYLLUEHOTrO MPaBa YM 3aXUCTYy OXOPOHIBAHOMO 3aKOHOM iHTepecy, a no-
JaHWI 3 MeTOI YCYHEHHSA MepeLLKoan B peanisauii npaBa 0ocobu; Taknii MO30B MoXe ByTh NogaHui we
[0 MOMEHTY BUHVMKHEHHA NMPaBOMOPYLUEHHS; y Ny6niuHO-NPaBOBMX BiHOCKMHAaX NO3MBayy, SIK NPaBuUsIo,
NPOTUCTOITb HEBU3HAYEHE KOJIO NAacMBHO 3060B'A3aHUX Cy6'eKTiB NpaBa [5, . 22].
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Y BITUM3HAHIN CyAOBI NpaKTULi HEMOOANHOKUMY € BUMAAKM 3BEPHEHHS 0COOU A0 aAMiHICTPATUBHO-
ro cyay i3 NO30BHO BMMOIO «Ha MalbyTHE». Y TakMx No30Bax 0coba NPOCUTb Cyh NPUAHATYI PilleHHSA
NPO BCTaHOBJIEHHA MEBHUX 060B A3KIB a00 YTPVMaHHSA Bif BUMHEHHA NEBHYX Jill Bignosigaya y manbyr-
HbOMY 3 METOI HelOMYLLEHHA MOXINBOro NOPYLUEHHA CYy6'EKTOM BIafHUX MOBHOBaXKEHb MPaB Ta iHTe-
pecis no3nBaya.

Hanpuknag, y cnpasi N© 806/2426/18 cyTb cnopy nonsArana B TOMY, LO AepP>KaBHUIN KaJacTPoOBUI pee-
CTpaTop NOMUIIKOBO BHIC BIiJOMOCTI MPO KagacTPOBMI HOMeP 3eMeNbHOI AiNAHKW NOo3KBaya, y pe3ynbrari
4oro ABi 3eMenbHi AiNAHKK, WO HaneXaTb Pi3HMM 0cobam, OTpUMany OHAKOBUIA KagacTpoBUIA HOMEP.
3Barkatoum Ha Te, Lo TaKa TexXHiYHa NOMUIIKa YHEMOXKIMBIIIOE peari3aLiio No3rBayem CBOro npasa Bfac-
HOCTI Ha 3eMeNbHY AiNAHKY, OCTaHHI 3BEPHYBCSA i3 3aABOI0 MPO BUMNPABIEHHA TEXHIYHOT NOMUNKN A0 Bif-
noBifayis, O4HaK, OTPMMaBLLK BIAMOBY, 3BePHYBCA A0 CyAy 3 aAMiHICTPaTMBHUM NO30BOM.

Po3rnspgatoum Lo cnpaBy Y KOHTEKCTI epeKTUBHOCTI CNOCoby 3axMCTy NMOpyLIEeHOro nNpasa no3neBaya,
BepxosHuin Cyg (gani — BC) ginwos BUCHOBKY Npo Te, Wwo BianosigHo Ao cT. 9 KAC YkpaiHu ebeKTUBHUM
CNocobom 3ax1CTy NOPYLLIEHOrO MpaBa No3uBaya y pasi, AKLWO BiAOMOCTi Ao [lepKaBHOro peecTpy peyo-
BVIX MpPaB Ha HepyXome MaHO 6y BHECEHi pa3oMm i3 MOMUSIKOBUMY BiZOMOCTAMM LOAO KafacTPOBOro
HOMepy 3eMeNnbHOI AiNAHKN Ta BKa3aHi Ail yHeMOXNMBAIOIOTb peani3alilo no3rBayem CBOro npasa Bfac-
HOCTi Ha 3eMeJIbHY LifIAHKY, MOXe 6YTN 3aCTOCYBaHHA CYAOM YMOBHOMO 3000B i3aHHA (3060B'A3aHHs Ha
MalOYyTHE), a CaMe: MOKNAAEHHS Ha IeP>KaBHOroO peecTpaTopa 060B’A3KY NiC/sA BUMPABEHHA fep>KaBHM
KaJacTpOBUM PEECTPATOPOM NOMUIKM Yy KaaCTPOBOMY HOMePi 3eMeNbHOI AiNAHKU, MPOBECTUN AeprKaBHY
peecTpalLito NpaBa BAACHOCTI Ta iHLLOro peyoBoro npasa (MpaBa OpeHAK) Ha 3eMenbHY AiNAHKY BignoBig-
HO [0 [eprKaBHOro akTa Ha NPaBO BACHOCTI Ha 3eMeNbHY AiNAHKY.

Y noctaHoBi Big 20 TpaBHsa 2020 p. Benuka Manata BepxosHoro Cyay (aani— BN BC), po3rnagatoum cnpa-
By N2 815/1226/18 [6] (B AKiln No3MBayKa npocuna 30608 A3aT YnpaeniHHA MNeHciltHoro poHay npoBectu
NMOHOBJIEHHA Ta BUMJIATYy NEHCIl 32 BiKOM LUIAXOM MPU3HaYeHHA i 3HOBY BiANOBIAHO A0 3aKOHY YKpaiHu
Bia 9 nnnHA 2003 p. N2 1058-1V «[Mpo 3aranbHOOO0B A3KOBE fepKaBHE MEHCiHe CTpaxyBaHHsA» y PO3MIpi,
He MeHLUOMY 3a MPOXKMUTKOBUI MiHIMYM ANA OCi6, siKi BTpaTUAM Npaue3faTHICTb, Ha NiACTaBi JOKYMEHTIB,
LLIO 3HAXOAATbCA B MEHCIMHIN CNpaBi, 3 NpoBeAeHHAM iHAeKCaL,il Ta KOMMeHCaLi€ BTPATN YacTUHM JOXO-
AiB), 3a3Haunna, Wo MUTaHHA BU3HAUYeHHA 6a30BOro MicAus, HAABHOCTI GaKTy NepeBULLEHHA IHAEKCOM
CNOXMBYMX LiH Nopory iHaeKcauii, BCTaHoBNeHOro B po3mipi 101%, y B3aEMO3B A3KY 3 PO3MipOM NeHCii,
L0 MA€ BUMNIauyyBaTUCA NO3UBAYLL, HANEXNTb O KOMMETeHLil NeHCIMHOro opraHy Npu NOHOBJEHHI Nex-
Cil, HapaxyBaHHi Ta BMunnaTi BignosigHux cym. Mpu LibomMy B pasi He3roam 3 giAmMu Bignosigava Woao Hasas-
HOCTIi UM BifCYTHOCTI NiACTaB AN HapaxyBaHHs iHAeKcaLii Ta il po3mipiB No3nBayka He No3baBneHa Npasa
3BEpPHYTMUCA 3a 3aXMCTOM CBOIX MNpaB A0 CyAy, @ TOMY BUMOI NO3MBaykuM WOA[O NPoBefeHHs iHaeKcauil
NeHci € NnepegYyacHNMM Ta 3a40BOJIEHHIO HE NiANAraloTb.

AnanoriyHux BucHoBkis Bl BC ginwna y noctaHosi Big 21 KBiTHA 2021 p., po3rnagatoum cnpasy NO
520/12609/19 [71], AiKa, KpiM iHLWOro, CTocyBanacb 3060B'A3aHHsA YnpaBniHHA MNeHcinHoro ¢oHay Hapaxy-
BaTV Ta BUMIATUTL HasIeXHY Mo3KBayvy NeHCilo B NOpAAKY Ta po3Mipi, BU3HaUeHOMY 3aKOHOM YKpaiHu Bif
9 kBiTHA 1992 p. N2 2262-XIl «[1po neHcinHe 3abe3neyeHHA OCi6, 3BiNIbHEHMX 3 BiICbKOBOI CNyX6U, Ta fge-
AKUX IHWMX 0Ci6» 3 ypaxyBaHHAM pilleHb KoHcTutyuinHoro Cyay Ykpainu (gani — KCY) 3 uboro npusoay,
6e3 06MeXeHb, BU3HAHVX HEKOHCTUTYLiHMMW. [Mpuriimatoum piteHHs y Lin cnpasi, BM BC 3ayBaxuna, Wo
06CTaBVHM BiicHOro (paKTUYHOro) NOPYLIEHHS BiAgMnoBigayem npa., cBO6OS UM iHTepeciB Ma€ JOBECTU
HaneXXHMM Ta JONYCTUMMMW [OKa3aMn came Mno3uBay; 3ajOBOSIEHHIO B aAMiHICTPATUBHOMY CYLOUYUH-
CTBI NignAratoTb InLle Ti BUMOTHU, AKi BiAHOBIIOIOTb MOPYLUEHi MpaBa uu iHTepecy ocobu y coepi nybniy-
HO-MpPaBOBUX BigHOCUH. BogHouac, Bl BC ginwna BUCHOBKY, WO maTepiany CNpaBu He MiCTATb JOKas3iB
TOrO, WO PO3Mip MeHCii No3rBaya Nicis NPOBEAEHOIO NepPepPaxyHKy 0OMEXKEHNI MaKCUMaTbHM PO3Mi-
pom, a ToMmy norogunach 3 piweHHAM BC, wo po3rnagas Lo Cnpasy AK 3pa3koBy, NPo Te, WO Y 3a40BONeHi
LMX NO30BHMX BUMOT CNif BigMOBUTW.

Takox, posrnagatoun cnpasy N2 460/8138/20, y noctaHoBi Big 5 nucronaga 2021 p. BC Haronocus, wo
0co0i, AKil BUNAaTy NeHCii He NPoBeeHO 3 BUHM AepKaBU B 0COOi il KOMNETEHTHUX OPraHiB, MOHOBJIEHHS
TaKoi BUMMaTK Ma€ NPoBOANTUCA 6e3 0OMeXKeHHs Byfb-sKM CTPOKOM Ta 3 HapaxXyBaHHAM KOMMNeHcaLji
BTPAaTW YaCTUHW JOXOAiB BiAMNOBIAHO A0 Y. 2 CT. 46 3aKoHyY YKpaiHu «[1po 3aranibHOO60B A3KOBE fieprKaBHe
MeHCiliHe CTpaxyBaHHs». BogHoUac, NTaHHA BU3HAUYeHHs 6a30BOro MicsusA, HaaBHOCTI GaKTy nepeBu-
LEHHA IHAEeKCOM CNOXKMBUMX LiiH Nopory iHgeKcaL,ii, BcTaHoBNeHOro y po3mipi 101% (B pesakuii 3 1 ciuHA
2016 p. 103%), y B3aEMO3B A3KY 3 PO3MipPOM NEHCIi, O MA€E BMMIavyyBaTUCb 0COBI, HANEXNTb O NMOBHO-
BaXkeHb (000B'A3Ky) MEHCINHOro opraHy Npu NOHOBAEHHI NMeHCIi, HapaxyBaHHI Ta BUNMATI BigNoOBigHUX
cym. [Mpu ubomy y pasi He3roam 3 giasMuy BignNoBiJava LWoAo pO3Mipy HapaxoBaHOI iHAeK aLlil, No3nBay He
no36aBneHnIn NpaBa 3BEPHYTUCS [0 Cyay i3 3aABOI0 y NopAAKy, BU3HaueHoMy cT. 383 KAC Ykpainu [8].

HeobxigHo 3a3HaunTy, WO Y Clopax, siKi BUHMKAOTb 3 MEHCIHUX NPaBOBIAHOCKH, NOWWPEHUMY € NO-
30BHi BUMOTM, CMPAMOBAHI «Ha MabyTHE», a came — 3060B'A3aHHs YnpaeniHHA [eHcinHoro poHay npo-
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BECTM BUMNMaTy/nepepaxyHOK MeHCii i3 AHA 3BepHEHHA i3 3aABOI0 J0 ynpaBniHHA [MeHciiHoro ¢oHay Ta
B HaCTYNMHOMY 3[iICHIOBaTV NepepaxyHKM y 3B'A3KY 3i 3MiHaMM NEBHMX CKNaJoBKX, WO BM/IMBAOTb Ha
PO3Mip NeHcil.

Y uin kaTteropii cnopis BUCHOBOK MPO Te, L0 BUMOra «Ha MabyTHE» He Moe OyTu 3a0BOsIeHa, Chop-
MynboBaHoO e BepxoBHum Cygom YKpaiHu. 30Kpema, y NoCTaHoBI Bif 23 KBiTHA 2012 p. y cnpasi N2 21-
239a11 [9] Cyn 3ayBaxuB, LLO i3 CAMOro BM3HAUYeHHA MOHATTA «NeHCiA» BUMNBAE, WO LWOMICAYHI NeHCInHI
BMMNNATU 34iMCHIOIOTLCA Ha NOCTIMHIN OCHOBI, OAMH Pa3 Ha MiCALb NPOTArOM HEBM3HAUYEHOro Nepioay vacy,
a TOMy Uei B BUMIAT HE € CTPOKOBMM i HE MOXe OyTV NPU3HAYEHNUIA Ha NEBHUI CTPOK; BUMNATY MEHCIT
He Moxe By T 0OMeXXeHO By b-AKUM KiHLEBVM TEPMIHOM ab0 CTPOKOM, OCKISIbKM Lie 6 06MeXKyBano NpaBo
0CO0M Ha OTPUMAHHSA AepXKaBHOI NeHCiT Ta LoMiCAYHOI AOAATKOBOI MEHCIT 3a LWKoAy, 3anofisHy 340P0B'to,
fIKa Ma€ BUMIaYvyBaTUCb MNOCTINHO, OAVH Pa3 Ha MiCALb NPOTArOM HEBM3HAUYEHOTo Yacy Ta 6e3 BCTaHOBJIEH-
HA Oyab-fIKOro TepMmiHy abo CTpoKy BMNIATK NeHcii. BogHouac, 3a BUCHOBKOM BepxoBHoro Cygy YKpaiHu,
Cy[OBOMY 3aXUCTY NigNArae TiNibKW NopyLieHe NPaBo No3MBaya, a OTXKe, BUMOTM Npo 3060B'A3aHHA NpoBe-
CTV HapaxyBaHHA Ta BUMNATY NeHCi, BUXOAAYM 3 X pO3MipiB, Ha MabyTHE, 3a40BOJIEHHIO He NignAraoTb.

MopaibHi BUCHOBKM 3p06neHi BepxoBHUM Cynom YKpaiHu TakoXK y MoCTaHOBaxX Ta yxBasiax Big 19 bepes-
HA 2013 p.y cnpasi N2 21-53a13 [10], Big 1 xoBTHA 2013 p.y cnpasi N2 21-338a13 [11] Ta Big 5 nuctonaga
2013 p.y cnpasi N2 21-293a13 [12].

Y nopganblwomMy Taka no3suuis 6yna nigrpumara BC, 30kpema, y noctaHoBax Big 31 )oBTHs 2018 p. y
cnpaBsi N2 212/12245/13-a [13], Big 9 nnctonaga 2018 p.y cnpasi N2 537/218/17 [14], Big 11 rpyaHa 2018
p.y cnpasi N2 711/6954/17 [15], Big 25 kBiTHA 2019 p. y cnpasi N© 593/283/17 [16], Big 11 nunHA 2019 p.y
cnpasi N2 347/4/17 [17], Big 16 cepnHA 2019 p. y cnpasi N2 161/17304/15-a [18], Big 21 cepnHAa 2019 p.y
cnpaB.i N2 295/13613/16-a [19] Ta iH.

Cypu, rONOBHUM YMHOM, BUXOLMAN 3 TOTO, WO PE30/I0TMBHA YacTMHA PilleHHA He MOBUHHa MICTUTU
NPUNKCIB, O MPOrHO3YyTb MOXIVBI MOPYLLUEHHA 3 6OKY Cy0'eKTiB BNagHNX NOBHOBa)KeHb Ta 30608 A~
3aHHS#A IX 4O BUMHEHHA UM YTPUMAHHA Bifj BUMHEHHA Jill HA ManbyTHE [19].

Kpim Toro, 3a BucHoBkom BC, pilleHHA cyay He MoXKe BCTAHOBMIOBaTM 0OOB'sI3KM HAa MalbyTHE 6e3
BPAxyBaHHS MOXJIMBUX 3MiH GaKTUUHMX 06CTaBMH abo 3aKOHOLABYOrO PErystoBaHHsA, @ TaKOXK He MOXe
NPUAMATUCA AK 3acTepeXKeHHs Bif 6yab-AKMxX nopyLieHb [18].

AK NpaBuUIO, MO30BHI BUMOTMN «HA MaNOyTHE» CTaBAATbCA Y CNpaBax, B AKMX iCHYIOTb TpMBatodi npa-
BOBIAHOCMHMU, 30KPEMA, A0 TaKMX HanexaTb NeHCilHi cnopu. 3 ornagy Ha ue, HeobXiAHO YTOUHWTY, WO
npaBo 0cobu iHiLitoBaTK CyOBUIA KOHTPOJIb 33 MPABOMIPHICTIO BiZMOBM B peani3aLii npaBa Ha NepBuHHe
NPU3HAaYEeHHA NeHCIi He MoXe By TN MOCTaB/IEHO B 3aNIEXHICTb Bif CTPOKY, AKUIA MUHYB 3 MOMEHTY BiIMOBY
YMOBHOBAXKEHOT0 Cy6'€KTa BIaHMX MOBHOBAXEHb Y peanizaLii 0co60t0 KOHCTUTYLIMHOIO NpaBa Ha CoLli-
ANbHUI 3aX1CT y popMmi 3abe3neyeHHs y ctapocTi [20].

Posrnagatoun nopibHy KaTteropito cnpas, BC 3BepTae yBary Ha Te, WO CyOBe pilleHHs, AKi Habpano
3aKOHHOI CunK, € 060B'I3KOBMM [10 BMKOHAHHSA, BOAHOYAC, AKLLO MO31BayY BBAXaE, WO Bignosigayem He
BMKOHYETbCA TaKe PilleHHA, TO BiH MOXe 3BepHYTUCA [0 cygy B nopaaky cT. 383 KAC YkpaiHu (BU3HaHHA
NPOTUMNPABHUMMW PilLeHb, il Y 6e34isNbHOCTI, BUMHEHMX CYO'EKTOM BNagHMX MOBHOBaXEHb — BiAMoBi-
JayeM Ha BUKOHaHHA pilLeHHA cyay); CyLOBUN KOHTPOSb € crelialbHUM BUAOM NPOBaXeHHA B afiMiHi-
CTPaTUBHOMY CYQOYMHCTBI, BiAMiHHMM Bif, MO30BHOTIO; rO/I0OBHA MeTa CYy[,0BOrO KOHTPOJTIO 3@ BUKOHAHHAM
pilleHb B aAMiHICTPaTUBHMX CripaBax NofArae, Hacamnepeq, y peanisawil OCHOBHMX 3aBAaHb agMiHicTpa-
TUBHOMO CYJOUMHCTBA NPW 34INCHEHHI agMiIHICTPAaTUBHUMW CyAaMK MPaBOCYAASA, OCKINIbKU BOHO He 06-
MEXYETbCA BUHECEHHSAM CYAOBOIO PilIeHHS, a TAaKOX Nepeabavae 1oro BUKOHaHHA [21].

3 yboro npmBoAy y NocTaHoBi Bif 12 cepnHa 2021 p. y cnpasi N2 640/20298/19 BC chpopmynioBas BU-
CHOBOK, 3riJHO 3 AKUM CY[OBE PilleHHA HEe MOXe BperysiboByBaT/ TpMBatoui MPaBOBIfHOCUHN Ha Mali-
6y THE (NM03a MeXXaMu BUPILLEHHA COpY), OCKINbKK Lie Oyfe BTPYYaHHAM Y MOBHOBaXKEHHS 3aKOHOAABYOI
rinKkun BNagu 3MiHIOBaT/ NpaBoBe pPerynoBaHHA CYyCniNbHO-YNPaBAiHCbKMX BIiAHOCUH [22].

HenoopnHoKMuy € BUNagKn BUHUKHEHHSA Yy TPMBaKOUYKMX CMiPHUX NPaBOBIAHOCMHAX TPMBaOUMX NpaBo-
nopyLueHb. BM3Hayaloum 03HaKy TprBaoyoro npasonopyiueHHsa BC Haronocms, Wo Take NpaBonopyLleH-
HA — Lle NPOCTYNOK, MNOB'A3aHWI 3 TPVBANMM, HEMEPEPBHNM HEBMKOHaHHAM 060B's3KiB, NepeabayeHnx
3aKOHOM, TOOTO, TPVBatoUi MPABOMOPYLLIEHHSA XapaKTEPU3YIOTLCA TUM, L0 0C00a, fiIKa BUMHMIA SKICb NeB-
Hi gii um 6e3gisnbHicTb, NnepebyBa€e Hajani y CTaHi 6e3nepepBHOro NPOAOBXKEHHS LX Aill (6e3aisnbHOCTI).
Lli gii 6e3nepepBHO NOPYLLYIOTb 3aKOH NMPOTArOM AKOroCb Yacy. [Hofi Takuin CTaH NPOAOBXKYETbCA 3Ha-
YHWI Yac i yBECb Yac BMHHUI 6e3nepepBHO BUMHSAE NPaBONOPYLIEHHS Y BUMNALI HEBUKOHAHHA NMoKage-
HMX Ha HbOro 060B'A3KIB. TPMBatOUe NPABOMOPYLLUEHHA MPUNUHAETHCA NMLLE Y BUNAAKY YCYHEHHA CTaHy
3a AKOro 06'eKTVBHO iCHYE Lieil 000B'A30K, BUKOHaHHAM 060B'A3Ky BiAMOBIAHMM Cy6'ekTOM abo npunu-
HeHHAM Aii BiZnoBigHOT HOpMKM 3aKOHY (OMB. Hanpuknag, noctaHosu BC Big 11 kBiTHA 2018 p. y cnpasi N?
804/401/17 [23], Big 19 uepBHA 2018 p. y cnpasi N® 464/2638/17 [24], Big 17 rpyaHa 2018 p.y cnpasi N2
701/742/16-a [25]).
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3 ornapy Ha BuLe3a3HayeHe, BC ginwos BUCHOBKY (gyB. nocTaHOBY Bifg 17 kBiTHA 2018 p. y cnpasi N2
804/401/17 [23], Big 19 uepBHA 2018 p. y cnpaBsi N2 464/2638/17 [24]), W0 BCTaHOBJIEHHA CTPOKIB 3Bep-
HEHHs [0 aAMIHICTPaTUBHOIO Cyay Ta 3aNMLLEHHA NO30BHOI 3asBK 6e3 po3rnagy Ha NigcTasi ix Mponycky
He MoXKe C/yryBaTu MeTi neranisaii TpyBaloyoro NpaBonopyLIeHHA Ta, BiANOBIAHO, 34iNCHEHHA He3aKOoH-
HOTI JianbHOCTI (6e3pisnbHoCTi) [26].

To6T0, epeKTMBHUI CYy[OBUIA 3aXMCT MpPaBa 0COOU O3HAYAE, WO NPV TPMBAOUYOMY MPABOMOPYLIEHHI
[J1A 3aXUCTY TaKoro NpaBo, 3a 3arajibHIM MPABUSIOM, HE iCHYE YaCOBUX MeX, aJie Y TaKUX CUTYaLiaX Heoo-
XifjHO BPaxOBYBaTU i, KOHKYPYIOUMiA 3 TaKNUM MiAXOL0M, MPUHLMMN MPaBOBOI BU3HAYEHOCTi.

Y noctaHoBi Bif, 28 KBiTHA 2020 p. 3a pe3ynbraTtom po3rnagy cnpasu N2 607/15692/19 [27], B AKi BUpiI-
LYBaNnOCb NUTaHHA WOAO IOPUCAKKLIT CNopy NPO CTAFHEeHHA pa30Bol rpoLwwosol gornomoruy, Bl BC 3ayBa-
XWna, Lo no3rBayem He Moxe 6y T BUCYHyTa NO30BHA BUMOra B iHTepecax HEBU3HAYeHOro Kona ocib 3a-
GOPOHUTUN HA MalbYTHE BUAABATY PO3MNOPALMKEHHS OO BUTPebyBaHHA B yY4aCHUKIB OONOBKX Jill 3aAB
Ha OTPVMaHHS Pa30BOi NPOLLIOBOT OMNOMOTM, OCKIfIbKY, 3@ 3arajibHUM MpPaBUIoM, 0Coba MOXKe, 30KpemMa
y CyAOBOMY MOPAZKY, BUMAraTh 3axucTy TifbKK ii MpaBa 3a yMOBY, WO Take NPaBo iHWa ocoba (Cy6’eKT)
NopYLUYE, He BU3HAE UM OCMOPIOE; 3BEPTATNCA A0 CyAy i3 3aABaMM NPO 3axMCT Npa., cBobop Ta iHTepeciB
iHWMX 0Ci6 abo fepKaBHMX UM CYCMiNbHUX iHTepeCiB Ta 6paTh y4acTb Y LUMX ClpaBax 0coby MOXyYTb Tiflb-
K1 y BUMNafiKax, BCTAaHOBIEHNX 3aKOHOM.

Mpw ubomy, BM BC Bkazana, Lo BUMora npo 3abopoHy Ha MabyTHE BUAABATV PO3NOPAAKEHHSA WOL0
BUTPeOYBaHHS B yYacHMKIB 60MOBUX Aill 3a8B Ha OTPMMAHHSA Pa30BOi FPOLLIOBOI OMNOMOMN He MoXe ByTu
po3rnsHyTa cyfamu 6yab-AKoi PUCAMKLIi, a BiAMOBa Y BiAKPUTTI MPOBafXeHHs Y il YyacTUHI He Oyae
nopyLyBaT MpPaBo 0Ccoby Ha OCTYN 4O CYAY, OCKINbKY Lie € NEFITUMHUM OOMEXEHHAM, MOKNIVKaHUM 3a-
6e3neynTi PUANYHY BU3HAUYEHICTb Y 3aCTOCYBaHHI HOPM MpPoLecyasibHOro NpaBa; Take 0OMeXeHHs He
LWKOAWTb CYTi MpaBa Ha AOCTYN A0 CyAy Ta € NPONOPLIMHAM O3HaYeHin MeTi.

Kpim Toro, y noctaHosi BI1BC Big 26 ciuHA 2021 p.y cnpasi N2 522/1528/15-1,[28], B kil no3mBay npo-
CVB BU3HATV JOrOBIP NOPYKN NPUMNMHEHVM Ta YaCTKOBO HeAiICHUM, NepestiyeHo nigcTaBu, HeOOXigHiI ans
BMCHOBKY MPO JOTPMMAHHA Y/ HeJOTPMMAHHA NPUHLMNY NpoLecyanbHOI eKOHOMII.

Y uih noctaHoBi BIN BC po3merkyBana npeBeHTUBHUI Ta epeKTUBHUIA CNOCoOY 3aXMCTy B CNOpi Kpean-
TOpa 3 OOPXKHMKOM, 3a3HaYMBLUN, LLO A0 NMOBHOBAXEHb CYAY He HaneXxunTb GopMytoBaHHA abCTPaKTHUX
npaBws NoBediHKN ANA BCiX XXUTTEBUX CUTYaLin, AKi NignagatTb Nig Aito NeBHUX HOPM MpaBga; AKLLO Cy-
[0Be pilleHHA Ma€e 3abe3neunTy, Wwob o6mnaBi CTOPOHM NPABOBIZHOCUH MO B Maiby THbOMY 3HaTV MPO
npaBa OfHa OAHOI Ta AiATK, He NOPYLUYOUN 1X, TaKWUI CNOCIO 3aXUCTY € BUKTIOYHO MPEBEHTUBHUM; AKLLO
KpeauTop, Wo AisB B YMOBAX MPaBOBOi HEBM3HAYEHOCTi, B MUHYIOMY NMOPYLINB NpaBa 0cobu, AKy BiH
BBaKa€ BOP>KHUKOM, TO A1 OCTaHHbOTO epeKTMBHIM CNOCOOOM 3axXMCTy Byfe TON, AKNIA CMPAMOBAHO Ha
3aXUCT NOPYLIEHOTO NPaBa, a He Ha NPEBEHTUBHUIA 3aXUCT iHTepecy, TOOTO He € epeKTUBHMM CMOCO6OM
3aXNCTYy 3BEPHEHHA 3 NO30BOM AJ11 YCYHEHHA NMPaBOBOI HEBU3HAUYEHOCTI, KA iCHyBana y MnHynomy [29].

BYCHOBKM MpO HEMOX/MBICTb 3a[JOBOSIEHHS MO30BHOI BUMOIM «Ha ManbyTHeE» cpopmynboBaHi BC
TaKOX Yy NocTaHoBiI Bif 14 BepecHa 2021 p. nig yac po3rnagy cnpasy N2 320/5007/20 [30], Aka cTocyBa-
naca NPOTUNPABHOCTI BiMOBW AEPXKaHOTO peeCTpaTopa 34iINCHUTU fepkaBHY peecTpaLlitlo MPUMNMHEHHA
npaBa opeHan TPeTboi 0COOM Ha 3eMeNbHY AiNAHKY OAHOYACHO 3 PeECTpaLli€lo NpaBa BAACHOCTI Ha Lo
3eMenibHy AiNAHKY 3a No3MBayeMm.

BucHoBkuM. OTXe, y HaLlioOHanbHi cyfoBi NpaKTuli cpopmynboBaHO CTany NpaBoBY NO3uLito, Bigno-
BiIHO O AKOI AOTPUMAHHA BUMOTY e(EKTUBHOCTI CYAOBOIO 3aXUCTY MNpaB Ta iHTepeciB 0CoOM BUKIOYAE
MONBICTb MPUIAHATTA CYAOM PilUEHHS MPO 3a40BOSIEHHSA MO30BHNX BMMOT «Ha MalbyTHE», OCKinbKM: 1)
pilleHHA cyay He MoXe BCTaHOBJIIOBATY 000B A3KM Ha ManbyTHE 6e3 BpaxyBaHHA MOXIIMBUX 3MiH dak-
TUYHUX 06CTaBMH abO 3aKOHOAABYOIO PEry/OBaHHA, a TAKOX He MOXe MPUAMATUCA AK 3aCTEPEXKEHHS
Bil MOTEHUiINHNX MOpPYLUEHb; 2) Pe30IioTUBHA YaCTMHA PilleHHA He NOBMHHA MICTUTV MPUNKCIB, WO Npo-
FHO3YIOTb MOXKUBI MOPYLUEHHA 3 6OKY Cy0'€KTIB BNagHUX NOBHOBaXKeHb Ta 3000B AI3aHHSA IX O BUMHEHHSA
Yy YTPUMaHHS Bif BUMHEHHA [l HA MabYTHE; 3) 4O NMOBHOBAXXeHb CyAy He HaneXutb GopMystoBaHHA
3arasibHUX (@6CTPAKTHMX) NPaBU NMOBEAIHKM ANA PEryNtoBaHHA CYCMiibHO-YNPaBAiHCbKMX BiGHOCUH, AKi
nignagatoTb Nig Aito NeBHMX HOPM npasa.

'AHomauiﬂ.

Y cTaTTi NpoBeAeHO aHani3 CyfoBOT NPAKTVKM B aAMIHICTPATUBHMX CMpaBax 3a No30BOM 0CO0M Npo 3a-
XUCT NpaB Ta iHTepeciB «Ha MabyTHE» B acMNeKTi AOTPUMAHHA BUMOTN epeKTUBHOCTI aAMiHiCTPaTVBHOIrO
CYyAOYMHCTBA. BM3HaueHO HOpMaTMBHO-NPaBoBe NiArPYHTA NPUHLMNY ePeKTUBHOCTI CYQOBOrO 3axmUCTy
npaB Ta iHTepeciB 0co6U B aAMIHICTPAaTUBHOMY CYAOUYNHCTBI.

Ha niacrasi aHanisy npaktukun BepxosHoro Cyay B agMiHICTpaTUBHOMY CyAOUYMHCTBI AOTPUMAHHA BU-
Morn epeKTUBHOCTI Cy[OBOro 3aXMCTy NpaB Ta iHTepeciB 0cobu OBIPYHTOBAHO BMCHOBOK MPO HEMOX-
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NNBICTb MPUIAHATTA CYLOM PilleHHA NPO 3a0BOIEHHS MO30BHUX BUMOT «Ha ManbyTHE». [loBefeHo, Wo
pilleHHA Cyfy He MOXe BCTaHOBMIOBaTM 000B A3KM Ha MaibyTHE 6e3 BpaxyBaHHA MOXIUBUX 3MiH dak-
TUYHUX 0O6CTaBMH abO 3aKOHOAABUYOIrO PEry/ioBaHHSA, a TAKOXK He MOXKe MPUAMATUCA AK 3aCTEPEKEHHSA
BiZ OyOb-AKNX NOPYLIEHb.

ABTOPOM aprymeHTOBaHO, IO Pe30sIloTUBHA YaCTUHA PilleHHA He MOBWHHA MiCTUTW MPUMACIB, WO
MPOrHO3YI0Tb MOXIMBI MOPYLLEHHA 3 6OKY Cy6'eKTIB BfaiHMX NMOBHOBa)KeHb Ta 30060B 13aHHSA iX [0 BUU-
HEHHS UM YTPUMAHHA Bif BUMHEHHSA Ail Ha ManbyTHE. OBIPYHTOBAHO, O MOXKIIMBICTb MPUINHATTA PilLeH-
HA MPO 3aXUCT NpaB Ta iHTepeciB 0CO6M «Ha MaNBYTHE» BUKIIIOYAETLCA Y 3B'A3KY 3 TUM, L0 [0 NOBHOBA-
YKeHb cyay He Hanexutb GopMytoBaHHA abCTPaKTHUX NPaBUA MNOBeAiHKM AA BCiX XUTTEBUX CUTYaLil,
AKi NignagatoTb Nifg Aito NeBHUX HOPM NpaBa.

'Annotation.

The article analyzes the judicial practice in administrative cases on the claim of a person to protect the
rights and interests «for the future» in terms of compliance with the requirements of the effectiveness of
administrative proceedings. The normative-legal basis of the principle of efficiency of judicial protection
of the rights and interests of a person in administrative proceedings is determined.

Based on the analysis of the practice of the Supreme Court in administrative proceedings, compliance
with the requirement of effective judicial protection of the rights and interests of the individual substanti-
ates the conclusion that it is impossible for the court to decide to satisfy claims "for the future". It is proved
that the court decision cannot establish obligations for the future without taking into account possible
changes of factual circumstances or legislative regulation, and also cannot be accepted as a warning
against any violations.

The author argued that the operative part of the decision should not contain instructions that predict
possible violations by the subjects of power and their obligation to commit or refrain from committing
acts in the future. It is justified that the possibility of deciding on the protection of the rights and interests
of the person "for the future" is excluded due to the fact that the court does not have the power to formu-
late abstract rules of conduct for all life situations subject to certain rules of law.
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'Formulation of the problem. The current state of legal science shows that it is at the stage of finding
new, balanced methodological approaches to understanding the role and place of law in modern society,
identifying the relationship between its natural and positive aspects, reproduction of individual and social
and collective directions [17, p. 12]. Ukrainian legal opinion, write O.Dovhan and V.Yashchenko in their work
“The essence and content of legislation in the defense sector and its implementation: information and legal re-
search”should be based on the following basic principles: on the one hand, based on existing achievements in
legal search, is to preserve the Ukrainian legal tradition and enrich it with human multidimensionality, and on
the other - to include innovations due to the needs and requirements of the evolution of legal reality [18, p. 17].

Sometimes a bizarre intertwining of ideas and concepts about politics, the state, law can be structured
only on the basis of identifying the dominant in each historical epoch model of theoretical interpretation
of state and legal phenomena, which is considered a standard, model and logical solution of cognitive
problems. This example of scientific development is called a paradigm [19]. That is why it is more ap-
propriate to consider constitutionalism “as a process of paradigm shift, is the alternation of theories and
concepts put forward by different authors in a particular era.”

In the history of constitutional and legal science, scholars identify several basic paradigms within
which various theories and concepts have been formed. The differences between these paradigms, which
are fundamental, are related to the desire to explain the nature of constitutionalism through the prism of
supernatural, or natural, or social origins. In this case, the paradigms themselves did not exist in isolation
from each other, but were interconnected, each of them used the arguments of the other. In this regard,
their allocation is to some extent conditional [19].

By openly invading Ukraine by land, sea and air, on February 24, 2022, the Russian Federation grossly violat-
ed the UN Charter, numerous norms of international law and committed an act of aggression - the most seri-
ous and gross violation of international law. It is these illegal actions (although the hybrid war has been going
on since 2014) that have pushed the relationship between the countries of the world on the issue of ensuring
national and global (world) security from a“dead end" It is time to reconsider the content and application of a

" " "

number of concepts: “national interests’, “national security’, “national security strategy’, “international security”,
“threat to national interests’, “national security system’, “national security system’,“Security sector’, etc. So, it is
time to reconsider the existing paradigm of legal science in general and constitutionalism in particular.

Based on the above, the authors aim to highlight theoretical approaches to the category of “paradigm”
in order to further reveal the essence and content of its statics and dynamics in the current realities of the
state and law in Ukraine.

Analysis of scientific publications. The process of studying the genesis, evolution of constitutional-
ism as a science and its theoretical components highlights a wide range of philosophical, epistemological
and methodological problems associated with the knowledge of general laws and structures of scientific
knowledge. A powerful contribution to the development of this theoretical issue has been made in the
modern philosophy of science. It is, in particular, about the methodological significance of the concepts
of development of science of world-famous philosophers of the twentieth century. K. Popper [1], T. Kuhn
[2], I. Lakatosh [3], P. Feyerabenda [4], K. Polanyi [5] and others who not only developed but also signifi-
cantly updated traditional scientific ideas in in this area. Therefore, it would not be an exaggeration to say
that today no serious work on the methodology of constitutional and legal science can do without taking
into account and analytical consideration of their scientific contribution.

Presentation of the main material of the study. First of all, it should be recognized that in the do-
mestic legal literature on history and its methodology of constitutionalism there are still initial attempts to
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attract the analytical potential of modern philosophy of science to develop the theory and methodology
of historical and legal analysis of world and Ukrainian constitutionalism. That is why the essence of the par-
adigmatic dimension of the development of constitutionalism, the elucidation of the peculiarities of the
interaction of scientific paradigms in its historical development, requires further theoretical development.

Thus, a holistic vision of constitutionalism, designed to understand and explain the science of consti-
tutional law based on certain conceptual principles, which in turn are close to a number of basic principles
and long-lasting - the urgent need for the science of constitutional law, the answer to its desire to know
the nature of its activities , and because of this and myself. A possible option for such a consideration may
be a paradigmatic approach, which we will generally try to apply in this paper.

The last wave of democratic transformations in the post-communist space after the 1990s (as well as
on other continents - in Latin America, Asia, Africa) had some profound constitutional and legal features,
the consequences of which were not properly and timely taken into account. This primarily applies to the
choice of a new paradigm of constitutionalism (in some sources - the constitutional model of systemic
development). All the countries of the new democracy have chosen the path of implementing model
constitutions without sufficient and necessary preparation of the social organism for their so-called im-
plantation. This has led to an accelerated distortion of fundamental constitutional values and principles
in public practice and a deepening crisis of confidence in society.

According to G. Harutyunyan, today there is an antagonism between the Constitution and constitu-
tional practice, between the constitutionally proclaimed and the really existing system of social values [6,
p. 171. In this context, we quote V. Zorkin’s statement that “.. the reality of our life is regressive” [7]. Unfor-
tunately, this is not only a fact, but also a diagnosis of the recent legal and social reality.

The current situation poses a rather complex and archival task for constitutional science and practice: to de-
velop the necessary theoretical, methodological and applied approaches to ensure systemic integrity, self-suf-
ficiency and dynamism of the Constitution, on the one hand, and to guarantee the adequacy of social practice.

One of the specific features of legal knowledge is the external given paradigm. If other humanities de-
termine their own subject, the specifics of its consideration (and this certainty is largely a consequence of
the value orientation of the researcher, the allocation of priorities of public life on the basis of worldview),
European jurisprudence of the last few centuries has a subject tasks and in fact any serious theoretical
disagreement has a direct practical solution.

In this regard, K. Zweigert and H. Ketz write:".. a simple interpretation of the law, as traditionally practiced
by lawyers, can hardly be attributed to the humanities or social sciences. Rather, legal research acquires a truly
scientific character only when the study of the norms of any national system rises above ...“[8, p. 111.

“Paradeigma” - the Greek word - means: “that which determines the nature of the manifestation, the
manifestation, remaining outside the manifestation.” Based on this, the paradigm had a narrower mean-
ing: the so-called theory, which was accepted as a model (methodology) for solving certain types of prob-
lems or problems. G. Bergman introduced this term into the methodology of science, understanding it as
some common principles and standards of methodological research.

Currently, the concept of “paradigm”is widely used in the scientific literature (although in the legal sci-
entific literature, this term is extremely difficult to find). It was originally used in the natural sciences, but
has become quite common in the field of humanities in the form of different interpretations, sometimes
quite contradictory. This circumstance is obviously related to the objective difficulties in the correctness
of the transformation of concepts with technical arguments in the humanitarian field. Any parallels here
do not lead to an unambiguous interpretation. The reason for this, in our opinion, lies in the specificity of
technical concepts and the vagueness of the humanitarian. Suffice it to mention the multiplicity of ap-
proaches to such concepts (categories) as legal ideology, objective truth, legal awareness, legal system,
principle of law, civil society, legal relations, etc.

As society and the state develop, ideas about legal phenomena and concepts change, which neces-
sitates the development of new methodological approaches and their definitions [9, p. 10]. “Historical
evolution brings with it not only a change in the content of norms and changes in the institutions of law,
but also the development of the legal form as such,” - rightly notes E. Pashukanis [10, p. 64].

In jurisprudence, the concept of “paradigm” began to be used relatively recently. In our opinion, this
is due to an inadequate understanding of the meaning of this term in relation to legal science. Another
reason we see in the numerous practices of its inappropriate use in other humanities. In many publica-
tions, the same phenomenon, in the same context, is called a paradigm, a concept, an idea, etc. [9, p. 11].

For example, B. Gershunsky, speaking of “comprehensive development of personality’, uses the terms
“paradigm’, “concept’, “idea” [11, p. 3]. In addition, quite often the term “paradigm” is used as a synonym
for the term “model”.

Today, the term “paradigm”is used in the meaning developed by the American scientist T. Kuhn in the
work “The structure of scientific revolutions.” The purpose of T. Kuhn's work, in his own words, “is to depict
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at least schematically ... the concept of science, which follows from the historical approach to the study of
scientific activity itself” [2, p. 12]. The scientist developed a concept of progression of science based on its
history. He believed that science was evolving as a result of scientific revolutions based on paradigm shifts.

Paradigms, according to T. Kuhn - are “recognized by all scientific achievements, which for some time
give the scientific community a model of problems and solutions” [2, p. 2]. In the future, according to the
author himself, it goes beyond this definition. As a result, this term is used in two different meanings. On
the one hand, it denotes the whole set of beliefs, values, technical means, etc., which is characteristic of
the members of this community. On the other hand, he points to one type of element in this set - specific
solutions to puzzles, which, when used as models or examples, can replace explicit rules as a basis for
solving still unsolved puzzles of normal science [2, p. 44].

At the same time, V. Syrykh claims, “legal science is also an organic unity of statics (result, result of
cognition) and dynamics (activities that provided this existing knowledge, and hence activities to use
existing knowledge to move to new scientific results) »[12, p. 24]. Any interpretation of the content of
legal science, in his opinion, without taking into account the organic connection of these parts will be
incomplete and one-sided.

It is clear that the multiplicity of approaches has created ambiguity in the use of the term “paradigm”
in the scientific world. The variety of definitions does not contribute to the formation of its uniform un-
derstanding. Thus, in particular, according to M. Thompson, “paradigms are understood as the original
conceptual schemes, methods of problem statement and research methods prevailing in the science of a
certain historical period”[13, p. 134].

The authors of the Philosophical Dictionary define the paradigm as “a set of theoretical and method-
ological prerequisites that determine the specific scientific research, which is embodied in scientific prac-
tice at this stage”[14, p. 354]. At the same time, Ukrainian authors understand the paradigm of science as a
strict scientific theory embodied in a system of concepts that express the essential features of reality; ways
of seeing and models of cognizable reality; standards and goals of science; initial conceptual scheme, mod-
el of problem statement and methods of their solution; assessment of the truth of the results of research
according to scientific canons that prevail during a certain scientific period in the scientific community [15].

We believe that the concept of paradigm in the scope of the disciplinary matrix is more appropriate for
constitutionalism. Its narrowly conceptual interpretation leads to significant difficulties in distinguishing
with such concepts as constitutional ideas, principles of constitutionalism, constitutional axioms, con-
stitutional constructions, and others. Therefore, such an approach will not have independent cognitive
value. In addition, a “narrow” understanding of the paradigm of constitutionalism in identification with
these concepts will complicate the identification of the scientist as a member of a scientific community or
make it impossible, which is fundamentally contrary to the basic tenets of Kuhn’s concept.

It should be noted that the introduction of the term “paradigm of constitutionalism” by virtue of its
metaphorical requires caution, similar to the use in jurisprudence of other terminological symbols bor-
rowed from other sciences (“legal matter’, “legal energy’, “legal entropy’, etc. .). However, as noted by S.
Alekseev, such terminological innovations still have to be resorted to, “because otherwise it is impossible
to denote something new and specific that is revealed as a result of scientific research”[16, p. 7].

Given the above, we propose the following definition of the paradigm of constitutionalism - a set of
ideal fragments of constitutional reality (concepts, values, principles, ideas and practices) shared by so-
ciety at this stage of development and form a vision of constitutionalism, as well as specific solutions to
constitutionalism.

'Annotation.

The article is devoted to the essence and content of such a philosophical and legal category as “par-
adigm”. It is pointed out that in the history of constitutional law scholars have identified several basic
paradigms within which various theories and concepts have been formed. The differences between these
paradigms, which are fundamental, are related to the desire to explain the nature of constitutionalism
through the prism of supernatural, or natural, or social origins. In this case, the paradigms themselves did
not exist in isolation from each other, but were interconnected, each of them used the arguments of the
other. In this regard, their allocation is to some extent conditional.

Emphasis is placed on the fact that on February 24, 2022, the Russian Federation grossly violated the
UN Charter, numerous norms of international law and committed an act of aggression - the most serious
and gross violation of international law. It is these illegal actions (although the hybrid war has been go-
ing on since 2014) that have pushed the relationship between the countries of the world on the issue of
ensuring national and global (world) security from a “dead end” It is time to reconsider the content and
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application of a number of concepts: “national interests’, “national security’, “national security strategy”,
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“international security’, “threat to national interests’, “national security system’, “national security system’,
“Security sector”, etc. So, it is time to reconsider the existing paradigm of legal science in general and
constitutionalism in particular.

The approaches of different scientists to the definition of the category “paradigm” are analyzed. The
author emphasizes the disclosure of the meaning of the concept of “paradigm of constitutionalism”. The
following definition of the paradigm of constitutionalism is proposed - a set of ideal fragments of consti-
tutional reality (concepts, values, principles, ideas and practices) shared by society at this stage of devel-
opment and form a certain vision of constitutionalism, as well as specific solutions to constitutionalism.

Key words: paradigm, paradigm of constitutionalism, category of jurisprudence, structure of scientific
knowledge, military invasion, national security.
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'Statement of the problem.

Since the beginning of the large-scale war in Ukraine, 128 children have died and at least 172 children
have been injured, according to the Office of the Prosecutor General. The statement of the Commissioner
for Human Rights of the Verkhovna Rada of Ukraine Lyudmyla Denisova states that it is impossible to
establish the exact number of children killed and wounded in the conditions of active hostilities and
occupation of certain territories. The ombudsman also collects information about the shelling of educa-
tional institutions. In all, according to the Office of the Attorney General, almost 566 schools have been
damaged and 73 destroyed since the start of the large-scale war. [1]

Ukrainians are now showing the incredible, best, coolest qualities of any nation that can only be. In-
deed, many were willing to take a child into their family, to give their family to a child in need. At the be-
ginning of the war, they made a chatbot in a telegram called “The child is not alone.” This chatbot has clear
instructions and an algorithm of actions that a person should take if he sees a child on the street who is
left without adults for some reason. There is also an algorithm for what to do if you have lost your child,
where to go, and what your actions are. There is also the opportunity to apply to become a temporary
family of a child, i.e. to give temporary shelter to a child. But to date, more than 13,000 applications have
been received from Ukrainian families in more than two weeks of this chatbot.

However, such mechanisms work only if the child is in Ukraine. But according to the information re-
ceived, on March 19, the Russian occupation forces illegally deported 2,389 children to the territory of
the Russian Federation who were in the temporarily occupied districts of Donetsk and Luhansk regions.
First, according to the Verkhovna Rada Commissioner for Human Rights Lyudmila Denisova, children end
up in so-called filtration camps in the Donetsk region. Then they are transported by buses to the Russian
Taganrog, and from there by trains are transported across Russia - to Omsk, Tomsk regions, Perm region.
There are cases of Ukrainian children being taken to Sakhalin.

“Unfortunately, we do not have lists of these children. There are only a few testimonies of relatives or
people who called us on the hotline and reported that they were forcibly taken away and they are there
in a kindergarten in Taganrog, sleeping on the floor... Well, all these horrors of their movements as long
as they have a connection, “said Lyudmila Denisova. [2]

The forcible transfer of civilians to the territory of the aggressor state, in particular children, shows
signs of abduction. Such actions are a gross violation of international law, in particular international hu-
manitarian law.

Ukraine calls on the international community to respond immediately to the smuggling of children
and to increase pressure on Russia to end the war.

The purpose of this scientific article is to study the international legal experience in protecting the
information (digital) rights of children who were illegally removed from their territory during the war,
or are in the occupied territories, preparation of proposals and recommendations to improve existing
legislation

Analysis of recent research and publications. Therefore, the issues of improving the international
legal experience in ensuring the protection of information (digital) rights of children who were illegally
removed from the territory of their country during the war, or are in the occupied territories within which,
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in particular, Catherine Baillie Abidi (2021) studied models of protection of information (digital) rights of
children [4]; Johnson, D., and Walsh, A. (2020). - threats related to the involvement of children in hostilities
[5]; Mazurana, D., and Carlson, K. (2006) - problems of protection of girls during hostilities [6]; Alfredson,
Lisa. (2002) - examines the protection of children’s rights during the war [7]

Regarding the international experience of legal support of the experience of ensuring the protection of
information (digital) rights of children during the war, it is worth mentioning the works of Altiok, Ali, and Irena
Grizelj. (2019) studied the participation of young people in the process of reconciliation of warring parties [10];
Ball, Nicole. (2001) - features of regulation of protection of children’s digital rights [6]; Regime, Salvador Santino
Jr. Fulo, and Spoldi, Elisabetta. (2021) studied the role of children during armed conflict [13, p.365]; The research
of Oleksandr O. Bryhinets, Ivo Svoboda, Oksana R. Shevchuk, Yevgen V. Kotukh, Valentyna Yu Radich (2020) on the
legal issues of understanding information security and protecting the digital rights of the child. [8].

The beginning of the main study of the material.

In recent decades, the protection and well-being of children during conflict has become an important
part of the international community’s agenda. Thus, several norms and standards have been developed
that form the legal framework for the protection of children in armed conflict.

Children growing up in war are protected by international humanitarian law as part of the civilian pop-
ulation. However, given the vulnerabilities and needs of child development, children have special pro-
tection. Some guarantees provided by international law these acts have become part of customary law.

The main international legal acts that are the basis for the protection of children in situations of armed
conflict:

« UN Convention on the Rights of the Child (1989)

« Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in

Armed Conflict (OPAC) (2000, ratified by Ukraine in 2004)

+ Geneva Conventions for the Protection of War Victims (1949)

+ Additional Protocols to the Geneva Conventions (1977)

« International Labor Organization Convention N2182 on the Prohibition and Immediate Action for

the Elimination of the Worst Forms of Child Labor (1999)
« Rome Statute of the International Criminal Court (2002) and several UN Security Council Resolutions
adopted between 1999 and 2009.

The system of international agreements, protocols, and other soft law instruments continues to evolve
and provide guidance on how to enhance the protection and observance of the rights of the child in
armed conflict. However, the effective implementation of the standards set out in these regulations is still
a significant problem in many parts of the world, particularly in Ukraine.

International humanitarian law recognizes the importance of providing education for children in
armed conflict. Thus, Article 24 of the Geneva Convention IV of 1949 stipulates that “the parties to the
conflict shall take all necessary measures to ensure that children under the age of 15 who have been
orphaned or separated from their families as a result of war are not left to fend for themselves and to
facilitate, under any circumstances, their education.

If possible, their education should be entrusted to people with the same cultural traditions “of the
same Convention obliges the occupying Power “in cooperation with state and local authorities to pro-
mote the proper functioning of institutions responsible for the care of children and their education”. Ac-
cording to Article 4 (3) of Additional Protocol Il to the Geneva Conventions of 12 August 1949, relating to
the Protection of Victims of Non-International Armed Conflicts, of 8 June 1977 [21] (Protocol Il), “Children
shall be provided with the necessary care and assistance, including (a) they receive education, including
religious and moral education, at the request of their parents or, in the absence of their parents, of those
in their care”. As for schools and other educational establishments, they are considered as ordinary civilian
objects in the context of Article 52 (3) of Protocol | and, accordingly, they cannot be the target of an attack
unless they have been converted into military facilities, ie to those “who by their nature, location, purpose
or use make an effective contribution to hostilities, and their total or partial destruction, capture or neu-
tralization, under the circumstances at the time, gives a clear military advantage” (Article 52 (2) of Protocol
I, Rule 8 of customary international humanitarian law (customary international humanitarian law).

But Russia is violating all norms and standards in the temporarily occupied territory. The Russian Fed-
eration has committed gross violations of the Statute of the Council of Europe that are incompatible
with the status of a member state and does not fulfill its obligations to the Council of Europe. Therefore,
the Parliamentary Assembly of the Council of Europe (PACE) believes that the Russian Federation can no
longer be a member state of the Organization. In addition, the United Nations General Assembly has sus-
pended the Russian Federation’s participation in the Human Rights Council.

The Russian military abducts children, destroys their documents, and forcibly transports them to Rus-
sia to use them as an “exchange fund.” They know that children are a special social value for our state. And
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they understand that they will be able to take all their war criminals out of captivity and exchange them
for our children. There is no information about the number of children taken out! It is difficult to convey
the condition of parents who are desperately searching for their lost children, not knowing whether they
are alive or dead. Numerous facts of torture, rape and grievous bodily harm to children in the occupied
territories are known, so every minute spent by children in captivity is a danger to their lives and health.
Criminal proceedings have been registered on the fact of illegal transfer of more than 2,000 Ukrainian
children to the aggressor country by the Russian occupiers.

This was announced by Darya Herasymchuk, an adviser to the President’s Commissioner for Children’s
Rights and Children’s Rehabilitation, at a briefing in Ukrinform.

According to her, these actions are qualified as the forced relocation of civilians to the territory of the
aggressor state, including children, in violation of the First Additional Protocol to the Geneva Convention
and the Criminal Code of Ukraine on the Laws and Customs of War.

“Within the framework of this criminal proceeding, the facts of the forced relocation of children from
the territory of Ukraine will be checked and measures will be taken to bring the perpetrators to justice
and to return the children to the territory of Ukraine,” Darya Gerasymchuk said. [3]

Children who were forcibly removed from the territory of Ukraine have lost everything: freedom,
security, communication with relatives, documents according to which their identity can be identified.
Children (desperately wanted by their parents) are sent to Russian families under a simplified adoption
procedure. Russian-born birth certificates are issued to children who are born in the occupied territories,
and teachers are forced to teach in Ukrainian schools by Russians programs.

Parents are advised to make a special tag for the child for their child, (frequent cases when in dif-
ficult situations parents wrote personal data of children with a ballpoint pen on the skin) if possible,
spread them in a child’s backpack, in all pockets, give the child, where the surname, name, patronymic of
the child, age or date of birth, contact phone number of parents and other relatives in other regions of
Ukraine, blood type and list of chronic diseases, allergies.

Because this information can help doctors provide the right medical care as soon as possible, it is
severely injured children who are currently in hospitals in Ukraine, or those who have already been trans-
ferred to hospitals in other countries. But the number of injured children, those children who received
certain injuries, is much higher. Nor can we say the exact numbers because we cannot know the number
of children affected in the temporarily occupied territories, with which there is currently no connection.

Mechanisms for the treatment of children during hostilities specified in international and local regula-
tions that have become the subject of this study do not work if it applies to Russia. New tough standards
are needed - which provide for animmediate and effective response from the international community to
the abduction of every child. A child in the occupied territories must have constant contact with parents,
support from a psychologist, and a doctor. In any situation, the child has the right to liberty and security
of person, the right to know one’s origin, the right to preserve personal documents, and the right to edu-
cation in one’s mother tongue.

Conclusions and prospects for further research To achieve an adequate level of protection of infor-
mation (digital) rights of children who were illegally removed from Ukraine during the war or are in the
occupied territories, it is necessary to make a global transformation towards inclusive child protection,
effective violence prevention and effect, legal protection, participation of children in peace processes. We
propose to radically change the strategy of information protection of children in conditions of hostilities,
as well as children who are in captivity or in occupied territories. International legal acts adopted in the
framework of the reform of these mechanisms should provide not only declarative obligations, but also
sanctions for their violation. These include:

- Creation of information databases on children who are in the territory where hostilities are taking

place, as well as children who are in captivity or on occupied territories.

- Ensuring unimpeded access of parents to these databases.

- Ensuring continuous contact, including with mobile media, parents and children.

— Ensuring the right to communication and education in the native language of the child in captivity

or occupation.

- Prohibition of the simplified procedure for the adoption of children in captivity or occupation.

- Prohibition of the use of children as an exchange fund to avoid criminal liability by war criminals.

- Prohibition of the use of child labor, as well as the involvement of children in hostilities.

- Prohibition of the use of children as a “living shield”.

- Provide the child in captivity and occupation with appropriate medical and psychological care.

- Prohibition of all forms of discrimination against children in captivity and occupation.

- Providing appropriate facilities for children with special needs, as well as those who require con-

stant insulin injections, are on dialysis, or chemotherapy.



Visegrad Journal on Human Rights @

Annotation

The scientific article substantiates that the mechanisms of treatment of children during hostilities,
specified in international and local regulations, which have become the subject of this research do not
work if it applies to Russia. New tough standards are needed - which provide for an immediate and effec-
tive response from the international community to the abduction of every child. A child in the occupied
territories must have constant contact with parents, support from a psychologist, and a doctor. In any
situation, the child has the right to liberty and security of person, the right to know one’s origin, the right
to preserve personal documents, and the right to education in one’s mother tongue etc.

The purpose of this scientific article is to study the international legal experience in protecting the
information (digital) rights of children who were illegally removed from their territory during the war,
or are in the occupied territories, preparation of proposals and recommendations to improve existing
legislation.

The author concludes that to achieve an adequate level of protection of information (digital) rights
of children who were illegally removed from the territory of Ukraine during the war or are in the occupied
territories, it is necessary to make a global transformation towards inclusive child protection, effective
violence prevention, and effective protection of participation of children in peace processes. We propose
to radically change the strategy of information protection of children in conditions of hostilities, as well as
children who are in captivity or in occupied territories. International legal acts adopted in the framework
of the reform of these mechanisms should provide not only declarative obligations but also sanctions for
their violation. These include: the creation of information databases on children in the territory where
hostilities are taking place, as well as children in captivity or in the occupied territories, ensuring unimped-
ed access of parents to these databases, ensuring continuous contact, including and with the means of
mobile communication, parents and children, ensuring the right to communicate and learn in the mother
tongue of a child in captivity or occupation, prohibition of simplified adoption of children in captivity or
occupation, prohibition of children as exchange funds, to avoid criminal liability by war criminals , the
prohibition of the use of child labor and the involvement of children in hostilities, the prohibition of the
use of children as a“living shield’, the provision of appropriate medical and psychological care to children
in captivity and occupation, the prohibition of all forms of discrimination against children in captivity and
occupation , providing appropriate conditions for the stay of the child and those with special needs, as
well as those who need constant insulin injections, are on dialysis, or radiation or chemotherapy.
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YmeopeHHs1, cmpykmypa ma ropucoukKuyis
AoOmMiHicmpamueHozo TpubyHany Aecmpii (1875-1918)
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'nOCTaHOBKa npo6nemu. PepopmyBaHHs CyfoBoi cmctemn YKpaiHu noTpebye 06'eKTUBHOIO Hay-
KOBOTO BMBYEHHA Ta BUKOPUCTaHHA HaLiOHaNIbHOTO i MiXHapOAHOro NPaBOBOro JOCBIAY, WO AOMOMOXKE
CTBOPUTW MoAenb CyAOBOI cucTteMu B YKpaiHi BiANOBIAHO A0 MiXHapOAHO-NPaBoOBUX CTaHAAPTIB. 3Ha-
YHUI iHTepecC y UbOMY KOHTEKCTi CTAaHOBUTb BMBYEHHS, YTBOPEHHA, CTPYKTYpPa Ta MOBHOBakeHHA AMi-
HicTpaTuBHOro TpnbyHany ABcTpii Ha npoTasi 1875-1918 p.p. aHuin TpubyHan cTaB OAHMM 3 MepLUnX
€BPOMNENCbKUX CYAiB NO po3rnaay aaMiHiCTpaTMBHMX cnpaB. lOpucankuis AgmiHictpaTieHoro TpubyHany
noLumptoBanaca i Ha 3axigHoyKpaiHcbKi 3emni (CxigHa lanuurHa Ta MNiBHivHa BykoBuHa).

AHani3 octaHHix gocnigKeHb i ny6nikauin. [leaki nMTaHHA YTBOPEHHS, CTPYKTYPU Ta lpUCANKLIT
AnminictpatmeHoro TpubyHany ABCTpil BUCBiTNOBaNM y cBoix npausx |. bornko, b. Tuwuk, B. KongpaTiok,
H. Mpu6 Ta iH.

(dopmyBaHHA MeTU CcTaTTi (NocTaHOBKa 3aBgaHb). [poaHanisyBaTi Npouec yTBOPEHHSA, CTPYKTYPY
Ta topucaurkuito AgmiHictpatneHoro TpubyHany ABcTpii (1875-1918 p.p.).

Buknap ocHoBHoro marepiany gocnigeHHaA. OyHKLiOHyBaHHA CynoBoi cuctemu ABCTpii nepenba-
YanoCb B OCHOBHOMY KOHCTUTYLIMHOMY 3aKoHi ABCTpii Bif 21 rpyaHa 1867 p. «[po cynosy Bnagy» Ta «[1po
yTBOpeHHA [lepxaBHoro TpnbyHany».

AHani3 nonokeHb KOHCTUTYLIIMHOIO 3aKOHY Npo cygoBy Bnagy ABcTpii Big 21 rpyaHa 1867 poky aae
niacTaBy roBOpUTK, Lo B ABCTPIT BiAOYOCA OCTaTOYHE BiLOKPEMIIEHHA CYLOBUX OPraHiB Bif agMiHicTpa-
TUBHMX. 3rifHO 3i CTaTTelo LbOro 3aKoHy, CyfoBa N agMiHicTpaTuBHa GYHKLUIT BifOKpemtoBanmnca Ha BCix
CTafisx CyAOUMHCTBA, a Y CT. 11 nepeabavanoca cTBOPEHHA cyay NpUcs>kHux. Cuctema 3aranbHuX cygis
6yna TpUCTyneHeBO: 0AHOOCOOO0BI MOBITOBI CyAW, KONerianbHi OKPYXHi (KpaoBi cyau), KonerianbHi BuLLi
KparioBi cyau. Mpu ubomy y lanuuunHi, Ha BigMiHy Bifi iHLUMX KOPOHHMX KpaiB, 6y CTBOPEHI ABa BULL Kpa-
nosi cyam — y JlbBosi Ta Kpakosi [1, ¢. 29]. [lo Toro » Ao TeputopianbHOI NifCygHOCTI BULLOrO KparioBoro
cyny y JIbBoBi Hane<ana Takox bykoBuHa. Xoua noro ctBopeHo e 23 ntotoro 1855 poky [2, . 48], ogHak
BiH 3anuLWaBCcA [iloYMM CYAOBUM OPraHOM HaBiTb MiC/A NPUMHATTA aBCTPINCbKOI KOHCTUTYLiT 1867 poOKy
[3, ¢. 213]. CynniB npu3HayaB NOXUTTEBO iMMNepaTop abo Big Moro imeHi BianoBigHi nocagosi oco6bw. Mig
yac NPU3HAYEHHS BOHW CKIaganu Ciy>k60By NPUCATY Ta MPUCATY HEYXUSTbHO AOTPUMYBATUCA KOHCTUTY-
LiiHMX 3aKOHiB. Yci pilleHHA BUHOCKAN Bif iMeHi imnepaTtopa [4, c. 1520]. Cyaaeto mir 6yTn aBCTPINCbKNIA
rPOMafsHUH YOJIOBiYOI CTaTi, AKWIA MaB BULLY IOPUANYHY OCBITY i CTaX MPAKTUYHOT POOOTU HEe MEHLUE, HiXK
TPY POKM, YCILLIHO CKNaB MMCbMOBUI Ta YCHUI icnUTU. KOMICiT 3 NpriAMaHHA icNUTiB CTBOPIOBAB LLOPIYHO
MIHICTp IOCTULIT MPY KOXKHOMY BULLOMY KparioBomy cyai. [lo iXxHboro cknagy Bxogunu npodecopu opu-
ANYHMX GAKyNbTETIB | KBanidikoBaHi MpakTMUHi NpaLiBHUKK [5, ¢. 15]. Takum cnocobom 3abe3nevyBanacs
daxoBicTb cynniBcbKmx Kagpis. [Npy NPUAHATTI pilleHb CYAAi BU3HABANNCA BiTbHUMUN Ta He3aneXxHUMun. 3
Lii€l0 METOIO 3aKOHOM Nepeabayancb 0OMeXeHHs WoAo BiaNoBiganbHOCTI cyadis. Tak, KOHCTUTYLIHUM
3aKOHOM Nepenbayanoch, Wo Cyaas Moxe OyTu YCYHYTU Bif CnpaBu Nuwe y BUMNAgKy, nepeabaveHomy
3aKOHOM Ta Ha NiacTaBi CyaoBoro pileHHs. OgHOYaCHO BiH MOXe Oy Ty 3BiIbHEHWIA 3 MOCAAN 3a HAKa3oM
rofIoBU CyZy v BULLOTO OpraHy CyfoBOI Bfagu, 3a yMOBY TEPMiIHOBOI NepeAadi cnpaBuy Ha po3rnag KOM-
neTeHTHOro cyay. 3abopoHANKCA NepeBeAeHHs Ta BiiCTaBKa CyaAiB BCynepeu ixHi BoNi, OKpim BUNaaKis

25



@ Visegrad Journal on Human Rights

26

Ta NOPAAKY, NepefdayeHx y 3aKoHi. AKLo cyana [onycTus CyfoBY NOMUIKY, HA HbOro MOXHa 6yno no-
Jatu umBinbHUI no3os. Cyaai He Manu npasa NpUNMaTK pilleHHA WOoA[0 NPaBOMIPHOCTI 3aKOHIB, a nuLlle
OO aAMIHICTPaTMBHUX PO3NOPAAXKEHDb [4, ¢. 1521].

o Buwmx cygis ABCTpii Hanexxanu BepxoBHMIA CygoBUii i KacauiiHnin TpubyHan depkaBHuii TpubyHan
Ta AgMiHicTpatusHun TpnbyHan [3, c. 220]. Mopagok ¢opmyBaHHsA Ta KoMmneTeHuia JepxaBHoro TpnbyHa-
ny Bn3Havanmcb OCHOBHMM 3aKOHOM Bif 21 rpyaHs 1867 poKy Npo CTBOPEHHs [lep»aBHOro TpubyHarny.

MpaBOBO OCHOBOIO AisNIbHOCTI AgMiHicTpaTnBHOrO TprbyHany ABCTPIi CTaB OCHOBHUIA KOHCTUTYLiN-
HU 3aKoH ABCTpIi «[1po cTaHOBNEHHA cyaoBoi Bnagu» Big 21 rpyaHa 1867 p. Ta 3akoH «[Mpo AamiHicTpa-
TUBHUI TpubyHan» Big 22 »K0BTHA1875 p.

AamiHictpaTmBHMiA TprbyHan cknagaeca 3 nepworo i apyroro (3 1894 p.) npe3naeHTiB Ta pagHUKIB
(cynamis). Mocapga cypai AgmiHictpatusHoro TprbyHany Gyna OnfaTHOK AEepPXKaBHOK CY»KO0L0, AKY He
MO>KHa ByNo NOEAHYBATU 3 3aNHATTAM iHLIOK OMlayyBaHOI0 NMOCAZO0I0 UM NepebyBaTh Ha iHLWIN Aep)KaB-
Hiln cny»6i. Cynai AgmiHictpatusHoro TpnbyHany manu oTpumyBaTy 3apo06iTHY nnaTy, sika Bignosigana
3apobiTHIN nnati cyaai Buworo cygosoro i kKacauinHoro cygy y BigHi, AKuin BukoHyBaB GyHKLii BULLOT Cy-
[OBOI iHCTaHUIT y cuctemi cygiB 3aranbHoi loprcaunkLii. YneHis AgmiHictpaTtBHoro TprbyHany npusHa-
yaB iMmnepaTop 3a nogaHHAM [ManaTtm naxis Ta Manatn genyTatis [epxasHoi Pagn [6, c. 159]. He meHwe
NMonoBMHU cypAaiB AamiHicTpaTBHOro TpmnbyHany NoBMHHI 6ynuv BignosigatTh KeanidikaliiHum BUMOram
Ans ocobwu, AKa 6axkana obiNHATY Nocagy Cyadi: Ao AKUX BiHOCUIACh BULLA IOPUAMYHA OCBITa; HE MeH-
Le TPbOX POKIB PUAMYHOIO CTaXy Ta 34ava CyaAiBCbKOro, MPOKYpPOpPCbKoro abo afiBoOKaTCbKOro icnuTy.
Cypni AgmiHicTpaTteHoro TpubyHany, siK i iHWi cyaai ABCTPO-YropLlwmHy BONOAINN KOHCTUTYLiIMHMM ra-
PaHTIAMUN He3aNeXXHOCTi Ta HE[OTOPKAHOCTI cyadis [6, ¢. 159]. 3BiNnbHEHHSA CyaAi 3 nocaan morno BigdyBa-
TWCA Ha OCHOBI OCHOBHOIO KOHCTUTYLIIMHOIO 3aKoHY Bif, 21 rpyaHaA 1867 p. «[1po cynoBy Bnagy» i 3aKOoHy
«Mpo AamiHicTpatnuBHU TpubyHan» 1875 p. Ta Ha NigCTaBi pileHHA AnucumniiHapHoro cyay AaMiHicTpa-
TMBHOro TpnbyHany y cknagi npesmaeHTa abo Moro 3acTymnHrKa, YOTUPbOX PafHUKIB Ta ABOX iX 3acTyn-
HUKIB. ncumnniHapHU Cys CTBOPIOBABCA WOPOKY i MOMOBMHA NOro YneHiB manu 6yt npodecinHumm
cypaa[7, c.880].

OvcumnniHapHa BignoBiganbHicTb cyaais AgmiHictpaTeHoro TpubyHany 6yna aHanoriyHow gucum-
nniHapHin BigNoBiAaNbHOCTI CyAAiB CYAiB 3aranbHOT IOPUCANKLT.

Po6oToto AamiHicTpaTBHOro TprbyHany KepyBaB Mpe3naeHT abo Moro 3acTynHUK Bile-npe3ngeHT.
[lo iX NOBHOBa)eHb TaKOX BXOAMB PO3MOAIN CrpaB MK cyaasaMmu AamiHicTpaTvBHoro TpubyHany Ta
3[iNCHEHHSA KepiBHULTBA JOMNOMIXHMM anapatom cyay. Mpe3ngeHT AgMmiHicTpatuBHoro TpubyHany cTBo-
ptoBaB 3i cknagy cyoy cynoBi Konerii TpubyHany, Tak 3BaHi ceHaTu, AKi NPOBOANAN ClyXaHHA OKPeMUx
KaTeropiin cnpas. Y ¢iHaHCOBUX CripaBax CTBOPOBANINCD NOCTIiMHI CeHaTW, OCKINbKW flaHa KaTeropia cnpas
XapaKkTepusyBanaca 3HaYHOI CKNMafHICTIo i BigNOBIAHO BUMarana BMCOKOI KBanidikaLii cknagy cyanis.
MNpe3ngeHT, a y BUNagKy noro BifCyTHOCTI MOro 3aCTyMHYK Bile-npe3naeHT BM3Havyanm yac npoBefeHHs
3acigaHHa i cknag cyay [7, c. 884]. lNicna npoBefeHHA CyqoBUX 3acifaHb roioBYOUNIA Ta CKNag, cyay Manm
noaaTy NPOTOKOM CY[OBOro PO3rnsAgy i 06roBopuTy BUHECEHE CYAOBE PilleHHS. Y Ay»Ke BaXKInBUX abo
BaXKKMX CripaBax BOHW MOI/M PO3rNAdaTUCh Ha MNeHapHUX 3acifaHHAX YCbOoro cknagy AaMiHiCTpaTUBHO-
ro TpubyHany. MopagoK NpoBeAeHHs MeHapHUX 3acigaHb AaMiHicTpaTBHOro TpnbyHany BU3HavYaBCsA
y pernameHTi npunHaTtomy B 1876 p. MNneHapHe 3acigaHHA cyaais AgmiHictpaTtueHoro TpubyHany mornuv
BifAOYBATNCH 3a iHiLiaTMBM GiNbLUIOCTI UNeHIB CeHaTy, AKi NPOBOAMN 3acifaHHA Cyay 3 NTaHb 3aCTOCYBaH-
HA NOJIOXKEHb 3aKoHY «[po AgMiHicTpaTuBHUIN TpnbyHan» abo PernameHTty AgmiHictTpaTeHoro TpubyHa-
ny. MNneHapHi 3acifaHHA BBaXKanmncb YNHHMMM, AKLLO 3a Lie NporofocyBana 6inblwictb cyaais AgmiHictpa-
TUBHOro TpnbyHany, AKi B3sAM yyacTb Y 3acigaHHax [6, ¢. 159].

Ha nouaTKy KOXXHOro KanieHZapHOro poKy npe3unaeHT AgMiHicTpatneHoro TpubyHany npusHayas npo-
decinHi ceHatn (Fachplenum), WwWo cknaganuca 3 ABaHaguUAaTY yneHiB AgmiHictpatnBHoro TpubyHany, Aki
TaKoXK OBroBOPIOBANN NMUTAHHA 3aCTOCYBAaHHA HOPMATMBHO-MPABUX AKTIB NPY BUPILLEHHI aHANOFiYHKX
cnpas. 3rilHO NONOXeHb pernamMmeHTy y pefakuii Big 1876 p. Taki yHKLIT BUKOHYBaB nneHyMm AgMiHicTpa-
TMBHOro TpubyHany. Ha ocHoBi pernameHTy 1907 p. Npe3naeHT Mir OCKap»KyBaTW PilleHHSA MieHapHO-
ro 3acigaHHa TpubyHany y BMnagKy He OfHAKOBOIrO TPAKTYBaHHA MOJSIOKeHb 3akoHy «[po AgmiHicTpa-
TUBHUI TpnbyHan» Ta pernameHTy AgmiHictpatusHoro TpubyHany. na 3abesneyeHHA €QHOCTI CyaoBOI
npakTuky AaMmiHicTpaTuBHoro TpubyHany 6yno nepeabayeHo BMAaHHS NPOTOKONIB CyAOBUX 3acifaHb
AN MOXKUBOCTI OTPUMAHHSA iHpopMaLii Npo po3rnag cnpas B AaMiHicTpaTBHOMY TprbyHani [6, ¢. 160]

TakuM umMHOM 3aKoH «[po AamiHicTpaTBHMIA TpubyHan» Ta pernameHT AaMiHicTpaTuBHoro Tpuby-
Hasly MiCTUAN NONOXEHHS, AKI cnpuAnmn yHidikauii cynoBoi npakTuky B AgMiHicTpaTMBHOMY TpubyHani.
Ko»eH ceHar, AKUIN BUHOCKB pPilLieHHs, MaB BPaxoBYBaTU CyLOBY MPAKTUKY, OO A0Oro pilleHHs 3a 3MiCTOM
He BiApi3HANUCH Bif nonepepHix piweHb AaMiHicTpaTuBHoro TpubyHany. MNpe3unaeHT ceHaty, Akui OyB
roNoBOI CY[OBOI KOMETiT, AK NPaBWio, NparHyB o6rpyHTYBaTU BMHECEHE CY[0BE PillEeHHA BKa3yloun Ha
HOBI OOCTaBUHM CNpaBK Ta CyAOBY NPaKTUKY. BiagnoBigHO TiNbKN He3HaUHY KiNbKicTb pilleHb AgmiHicTpa-
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TUBHOro TpMbyHany MoXHa BBaXkaTy CyLOBMM MpeLiefeHToMm [6, c. 163].

CeHat AgmiHicTpatuBHoro TprbyHany HampUKiHLI KOXXHOTo poKy nofasanuv nepenik cnpas, Ak pos-
rNAZanuch y ceHari, BKasytoun Ha AKil cTagii npouecy BOHU nepebyBatoTb. Takox HeOOXigHO GyNio BKa3aTtu
MiHiCTEpPCTBA Ta KOPOHHI Kpai ABCTpIl, B AKMX OCKapKyBanuchb Aii Ta 6e3aianbHicTb cny»60Bux ocib. Okpe-
MO NoJaBannCb Ha3BU HOPMATUBHO-MPABOBUX aKTiB, AKi OCKapXKyBanncb B AAMiHicTpaTBHOMY Tpunby-
Hani. Li gani koxkHoro poky nogasanuch fonosi Pagn MinicTpis ABCTpIl, AKMIA y CBOIO Yepry nosifomnas
ABCTpilicbKOro imnepaTopa Npo CTaH CyAOBOI NPaKTUKK AAMiHicTpaTiBHOro TpnbyHany. Y nepiog MixK
18761 1878 p.p. KinbKicTb ckapr 3pocna 3 300 go mamke 600. 3 po3rnaHyTux y 1878 p. cnpas - 25 agmi-
HiCTpaTMBHIN cKap3i Oyno BiaMOBNEeHO Yy 44 cripaBax BignoBigay agMiHiCTPaTUBHUIA OpraH 3a40BOJIbHYB
aaMiHICTpaTUBHY cKapry, ay 16 BunagKkax ckapra fo AamiHictpaTtueHoro TpubyHany 6yna Bigknvkana [6,
c. 1631. Y 100 cnpaBax AgMiHicTpaTmBHMIA TpnbyHan cKacyBaB pilleHHA opraHiB ny6niyHoi Bnagu. Kinb-
KICTb afiMiHICTPaTUBHNX CKapr 3 KOXHUM KPOKOM 3pocTana i y 1918 p. HanpuKiHui gianbHoOCTi AOMiHi-
cTpatuBHoro TpmnbyHany cknagana sxe 4000 cnpas. Micna 3HauHOro 36inblEHHS KiNIbKOCTi CpaB 3pocna
i KinbKicTb cyaais AamiHictpaTueHoro TpubyHany. Y 1876 p. o cknagy AgmiHictpatusHoro TpunbyHany
Bxoauno 12 cypais, ay 1918p.- 49 cynnis [6, c. 163].

AnmiHicTpaTmBHMiA TprbyHan po3noyaB CBO AiANbHICTb 2 nunHA 1876 POKy, 4O MepLlloro cknagy
AnmiHicTpaTtmBHoro TpubyHany BXxoauB npe3vaeHT AgMiHicTpatuBHoro TpubyHany, npe3naeHT ceHarty,
[EeCATb pagHUKIB (cyaais) Ta Tpu cekpeTapi. Mepwnm npesnaeHToMm AgMiHicTpatuBHoro TpnubyHany 6ys
Kapn Opelixep ¢oH CTeniH — kepiBHUK BigAQiny y MiHicTepcTBi BHYTpILLHiX cnpaB ABcTpii. Kapn Opeiixep
¢oH CreniH ogHOYacHO OyB pagHNKOM MiHICTpa BHYTPILLHIX cpaB Ta genyTatom lNanatu naxis [6, ¢.164].
BiH ouontoBas AgmiHicTpaTnBHUA TprbyHan go 1881 poky. HacTynHum npe3maeHTom AgMiHICTPaTUBHOTO
TpnbyHany ctaB Piuapg bekpepi, akuin y 1865-1867 p.p. o6iimas nocagy ronosu ypagy. BiH 06ilimas noca-
[y npesnaeHTa AgmiHictpatnusHoro TpmnbyHany oo 1895 p. Ha nepiog voro KageHuii 3Ha4YHO 3pic aBTopu-
TeT AaMmiHicTpaTmeHoro TpmnbyHany. HactynHukom Pivapaa benkpegi 6yno npusHauyeHo Opigpixa rpada
LleH60opHa, NpeacTaBHUK faBHbOro ABCTpilicbKoro rpadcbkoro poay. Y 40-piuHomy Bili Opigpix rpad
LLleH6opH obiimaB nocagy rybepHatopa B Mopasii (Hexin). Mi3Hiwe BiH 6yB Npri3HauYeHMIA MiHICTPOM toC-
Uil ABCTpIl. AK MiHicTp tocTuuii Opigpix rpad LLieH6opH NigTprMyBaB ifeto He3aneXXHoCTi CyfoBOI Blaau
Ta cyanis [6, c. 164].

YetBepTuM NpesngeHToM AgMiHicTpatuBHoro TpubyHany 6ys Onise Mapki3 baHuem, AKunin po3noun-
HaB Kap'epy B opraHax nybniyHoi Bnagm ABCTpIi 3 nocaau Kparosoro npesuaeHTa y Cinesii (tenep Monb-
wa). Ni3Hiwe BiH 06iliMaB Nocagdy y MiHicTepcTBi TOpriBfi ABCTPIi, Ae 3aiMaBCA NMUTaHHAM 3ai3HUYHOTO
TPAHCNOPTY Ta piukoBoro TpaHcnopTy. Onise Mapki3 bakuem Tako)K 0UOsOBaB MiHICTEPCTBO BHYTPILLHIX
cnpas ABCTpIi Ta NpauoBaB HamicHUKom LWTumpii (Tenep ABcTpilicbKa pecnybnika) [6, c. 164]. Ha nocagi
npesugeHta AgMiHictpatusHoro TpnbyHany BiH foknaB 6araTo 3ycub LWOAO 4OTPYMAHHA BCTAHOBAEHUX
CTPOKIB po3rnagy cnpas B AgmiHicTpaTnBHomy TprbyHani Ta niaBULEHHs KBanidikauii cyanis i gonomix-
Horo anapaty cyagis [6, c. 164].

Takum umHom, GyHKLii Npe3ngeHTa AgMiHicTpaTMBHOrO TprbyHany BUKOHYBanun ocobu, Aki obinmanu
BVCOKIi MOCaAM B CUCTEMi opraHiB ny6niyHoi Bnagn ABCTpii. BOHM CTaHOBMUNM NepeBaXKHY KinbKiCTb y CKNa-
ai ApmiHictpaTtBHoro TpubyHany. Y cBoto yepry npodecinHi cyani y cknagi AamiHictpatusHoro Tprby-
Hany CKfafanu He3HauHy KinbkicTb. HaykoBa cninbHOTa Takox Oyna cnabo npeactaBneHa y cknagi Agmi-
HicTpaTuBHoro TpnbyHany. Cepep nepLuoro cknagy AamiHictpatmeHoro TpubyHany 3 12 noro unexis, 10
6ynu cnyx60BLAMY OpraHiB fepxaBHoi Bnagn, a 1-cyaaeto Buuoro cygosoro i KacauinHoro TpubyHany.
Cynneto fo Npu3HaYeHHA fo cknagy AgMiHicTpatusHoro TpnbyHany npautosa Mopki3 Pitap ¢oH Mmep-
HiHr (1876-1882 p.p.), a agBokaToM y BigHi npautosas Kapn Moctnb (1876-1887 p.p.) [6, c. 165].

Cepep OepkaBHUX CNY>KO0BLIB Yy faHOMY CKNagi cygy 6ynu ABa Aep»kaBHi cny6oBuUi 3 Koponisctea
FanuuuHu i logomepii. Kapn CrpaHcbkimii oH XanbKpoH (1876-1897 p.p.) Ta ®paHy Pittep doH Ckynb-
cbkun (1876-1891 p.p.). Kapn CrpaHcbKkuii $oH XanbKpoH npaLiioBaB NOBITOBMM CTapOCTO Y Pi3HUX MO-
BiTax [anMumnHW, a NisHilLe fepXaBHUM CNyK60BLIEM Y CKNafi MiHICTEPCTBA BHYTPILWHIX CNpaB Ta MiHicTep-
CTBI ciflbCcbKoro rocnogapcTtsa B ypagi Anbdpena MNotoubkoro. Kapn Pittep ¢oH CKynbCbKnin po3noyrHas
cBOt0 NpodeciiiHy Kap'epy B NogaTKoBi cny»x6i B bpoaax, Ae o6iiMaB nocapy aAvpekTopa ¢piHaHCOBOro
OKpyry Ta npautoBaB pafHMKOM Biaainy B MiHicTepcTsi diHaHciB ABCTpIi [6, c. 165].

Cny60BLEeM B opraHax $iHaHCOBOro KOHTPOJIO Takox nepebysas Vosed Opiagpix OTT (1876-1888
p.p.), AKN NpautoBaB gupeKkTopom piHaHcoBOro okpyry B [paui Ta bptoHi, a 3 1871 p. y BigHi. OnekcaHp
Pittep ¢oH LTpaHropenbp (1876-1881 p.p.), AKUIA nNpauoBaB y MiHICTEPCTBi eEKOHOMIKM ABCTpIi Ta OyB
UfleHOM KoMicii i3 cygHonnascTBa no piui [lyHato [6, c. 165]. YoTupw iHWIi pagHuKn AgmiHiCTpaTUBHOroO
TpnbyHany obiimanun nocagu B opraHax ny6ivyHol agMiHicTpauii Ta obupanuca go Panxcpaty ABCTpil i
JlanTariB (3emenbHMx napnameHTiB). Tak, AHapeac BiHknep (1876-1880 p.p.) npautoBaB NOBITOBMM CTa-
pocToto y KOPOHHOMY Kpai lpaL, Ta 6yB uneHom ManaTu genyTaTiB [lepaBHoi Pagu. [lenyTtatamu yecbko-
ro 3emesibHOro napnameHTty 6ynu Makc Openxep Lapmmia doH Apneptpeli (1876-1890 p.p.) Ta cnikep
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Manatn penyTatie Penxcpaty Pynonb¢d ¢oH BanbtopexT (1876-1812 p.p.). OcTaHHIN 6yB Takox genyTa-
TOM YECbKOrO 3eMe/IbHOro MapfiaMeHTy Ta NpaLutoBaB B MiCLIEBMX OpraHax ny6niyHoi Bnagn Ha Teputo-
pii Yexii. BiH Takox ony6nikyBaB y 1890 p. 36ipHuMK piweHb AgMiHicTpatBHoro TpubyHany. Anbtep ¢poH
Banbt6pexTy 1908 p. 6yB Npri3HauUeHWi iMNepaTopoM Ha Nocagy APYroro Bile-npesunaeHTa AgmiHicTpa-
TMBHOro TprbyHany Ha AKii NpawloBaB [0 BuUxomy Ha neHcito losed Epxapt ¢poH EpxapTiuTeiiH Bile-npe-
3unaeHTa (1876-1892 p.p.), NpeAcTaBHUK aBCTPINCbKOI KOHCTUTYLiHOT NapTii, 6yB AenyTaToM 3eMefIbHOro
napnameHTty Tiponto [6, c. 165].

TinbKn eQNHWIA Npe3naeHT ceHaTy B icTopii AamiHicTpaTBHOro TpnbyHany 6yB npodeciiHnin HayKo-
Beub tOnin Openxep doH ipniHrep, AKUN po3noyas Kap'epy B NOAATKOBUX OpraHax, piHaHCOBI Npo-
KypaTypi Ta 6yB KepiBHUKOM BigAiny y MmiHictepcTsi piHaHciB. Onicna yoro, po3rnovyas HAayKOBY Kap'epy Ha
lopranyHoMy pakynbTeTi BineHCbKOro yHiBepcuUTeTy fie 3aXMCTVB JOKTOPCbKY Ta rabinitauiniHi guceptauii
3 aBCTPINCbKOro UMBiNbHOro npaea [6, c. 166]. Okpim aBCTpinliB ¥ cknagi AgmiHictpatnsHoro TpnbyHa-
ny 6ynu npepactaBHMKKM Big Yexii Ta fanuumHmn. Ckapru go AgmiHictpatusHoro TpubyHany MoxHa 6yno
nogaBaTu HiMeLbKO MOBOIO Ta OdiLiHMN MOBaMK KONULLHIB KpaiB ABCTpIl. Y KoponiBcTBi NNNYNHMN i
Jlopomepii odiviniHoo MoBoto 3 1869 poKy byna nonbcbKa [8, ¢. 65].

HasBHicTb NpefcTaBHUKIB Pi3HMX HaUill y cknagi AgmiHicTpaTBHoro TprbyHany fgaBano MOXNBICTb
6e3 nepeknagy Ha HiMmeLbKy MOBY MPOBOANTY PO3MAA CMPaB, OCKINbKN NPeAcTaBHUKN KOPOHHMX KpaiB
MOFTIN MoAaTh KOPOTKY dpabyny agmiHicTpaTnBHOI cnpasu [6, ¢. 160].

Micna NPURHATTA 3MiH JO 3aKoHY «[po AgmiHicTpaTnBHUA TprnbyHan» 1894 p. 6yno 3anpoBagkeHo
nocagy apyroro Bile-npesngeHcTBa. Ha gaHy nocagy 6yno npr3HayeHo OAHOro 3 aBTOpPIB 3aKoHY «[1po
AamiHictpaTtmeHuin TprubyHan» K. Jlomanepa. He3Baatoum Ha Te, Lo BiH 6yB aBTOPOM 3aKOHY Ta NparHyB
YBIVITV O NepLioro cknagy AamiHictpaTteHoro TpubyHany 1876 p. K. llomaliep cTaB cypaeto nuwe 'y 1881
p. Ta BUKOHYBaB CBOI MOBHOBaxeHHsA fo 1906 p. [9, c. 12]. K. Jlomanep Hapoansca B Mopasii (Yexii) y
npaBHWYin poaunHi. Mloro 6atbko 6ys cyaaeto BepxoBHOro cyaoBoro Ta KacauinHoro TpubyHany y BiaHi, a
6paT Afonbd Takox 6yB BigoOMUM tOpUCTOM. icna HaBYaHHA Ha OPUANYHMX GaKyNbTeTax YHIBEpCUTETIB
bypanewrTa i BinHA npautoBaB y ¢iHaHCOBIN npokypaTypi y BigHi. 3 1869 p. K. Jlomanep npautoBaB Kepis-
HUKOM BifAiny y MiHicTepCTBi 0CBiTY i BipocnoBifaHHsA. BiH Takox OyB genytatom ManaTtu naHis Peiixcpa-
Ty Ta 6paB yyacTb Y NigrotosLi 6araTboX NPOEKTIB 3aKOHIB. 30KpeMa, NPOEKTY 3aKOHY LLLOAO AiANbHOCTI
penirinHnx o6’egHaHb Ta GYHKLIOHYBaHHA penirifiHux 06’'eaHaHb. [JaHuii 3aKOH TakoX peryntoBaB B3a-
EMOBIQHOCKHN MK BaTnkaHom Ta ABCTpO-YropcbKoto MoHapxieto [9, ¢. 12-14]. Ha gyMKy aBCTPiNCbKMX
HaykoBLiB, K.Jlomaliep 6yB aBTOpoM HaraTbox 3aKOHOMPOEKTIB Y ranysi agMiHICTPAaTUBHOrO MpaBa, a AK
HayKOBeLb HanncaB Linni pAag HayKoBMX NpaLb TEOPETUYHOIO XapaKTepy.

[lo cknapy nepuworo cknagy AamiHictpaTeHoro TpubyHany BXogunu Tpoe cekpetapi (M. KemneneH,
@. PaiimaH i A. byasiHcbkuin). Agam ByaBiHCbKMIA HapoarBCA Ha JTbBiBLYMHI Yy 1845 p. Ta 6yB NnepeBeaeHUI
o AamiHictpatusHoro TpnbyHany 3 Buworo cygoBoro i KacauintHoro TprbyHany. byasiHCbKIMIA BianoBi-
[aB 3a BMAAHHA piweHb AamiHicTpaTBHOro TpmnbyHany [10, c. 98]. Y 1882 p. A. byasiHcbkoro 6yno npu-
3HauyeHo cyaaeto AgmiHictpaTeHoro TprnbyHany, a 3 1898 p. BiH oUontoBaB OAUH 3 ceHaTiB AAMiHiCTpa-
TMBHOro TpmnbyHany. A. ByaBIHCbKMI TaKOX MOEAHYBAB YIEHCTBO B AEPXKABHIM eK3amMeHaLiHin Komicii
y BigeHcbKoMy yHiBepcuTeTi y ranysi opugnyHux i noniTmuHmx Hayk [10, c. 99]. MNpe3ngeHTom ceHaty y
cknagi AgmiHictpaTteHoro TpubyHany 6yB iHWWIA NpeACcTaBHUK NONIbCbKOrO MNOXOAXeHHA ManuunHy fAH
CaBuubKMIA. BiH HaBYaBCA Ha ropuanyHmx pakynbretax JIbBiBCbKOro i BifeHCbKOro yHiBepcuTeTiB Ta npa-
LtoBaB NOMIYHUKOM lanuubKoro HamicHMKa i y Kpanosin gupekuii ¢piHaHcis y JibBosi. 3 1891 poky npa-
LitoBaB Yy MiHicTepcTBi piHaHCiB ABCTpii, 3BiATV OYB NepeBefeHN JO cKnagy CyaaiB AGMiHICTpaTUBHOMO
TpwbyHany. Y 1909-1918 p.p. npautoBaB Npe3naeHTom ceHaTy AamiHicTpaTueHoro TpubyHany [10, c. 100].

Y 1853 p. HapoguscA y JIbBoBi afBoKaT Binbrenbm biHgep Ta HaBYaBCA Ha lopugnyHomMy dakynbTeTi
JIbBIBCbKOTO YHIBEPCUTETY, AKUI NPeACTaBNAB iHTepecu CTOpiH npouecy B AaMiHicTpaTMBHOMY TpubyHa-
ni. BiH TakoX 6yB pefakTopoM BUAAHHA MOSIbCbKO MOBOI aBCTPIiCbKOro odilliiHOro BUAaHHA Hopma-
TUBHO-NpaBoBux akTiB (Reichugeretrblan) Y 1908 p. Binbrema biHgepa 6yno npusHaveHo cypaeto Aami-
HicTpaTuBHOro TpubyHany i BiH BUKOHYBaB CBOT MOBHOBaXKeHHA A0 fivcTonaga 1918 p., Koy npunvHuna
CBOE iCHyBaHHA ABcTpo-YropuwmHa [11, ¢. 131-132].

Koponiscteo lanuunHu i Jlogomepii ctano gpyrum nicna boremii i Mopagii (Yexis) 3a KinbkicTio 3Bep-
HeHb Jo AAMiHicTpaBHMro TpubyHaTy i BigNOBIAHO y NOro 3acigaHHAX 6panu yyacTb afBOKaTh yKpaiH-
CbKOrO, NMOJIbCbKOTO i €EBPENCbKOro MOXogeHHa 3 fanuumHu. Y cknagi AgMiHictpatusHoro TpubyHany
TaKOX NpaLloBany NOMIYHUKM CyaaiB, pepepaHTy, HayKOBi KOHCYNIbTaHTMW, CeKpeTapi Ta iHLWi NpauiBHUKK
3 fannumnn [11, c. 133].

o cknapy AamiHictpaTtmuBHoro TpubyHany B OCHOBHOMY BXOAUNM 0COOU, AKI TPUBANNI Yac NpautoBa-
N B opraHax ny6niyHoi Bnagwn. MpusHauyeHHs fo cknagy AamiHictpatuBHoro TpubyHany 6yno BU3HaHHAM
ixHbOI KBanidikaLii, OCBiTU, MOpanbHUX i NIOACbKUX AKOCTeN. YacTuHa cyaais AgmiHictpatusHoro Tpu-
6yHany, siki npauoBany B opraHax nyoniuyHoi BNagy TakoX BONOAINM HayKOBMMM CTyNeHAMU. He meHwwe
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NoNoBVHW cKNagy AgmiHicTpatneHoro TpubyHany Mano cKnagaTvica 3 ocCib, sKi Manu BULLY OPUANYHY
OCBITY, Oynu npodeciitHMmn cypaamm abo cknanu NpPodeciiHni icnuT, WO HagaBaB MOXMBOCTI NpaLjo-
BaTu cyppeto. NpodecinHi HayKoBLi, AK BXe 3ragyBanocb CKNaganu He3HayHy YaCTUHY cKnagy cyaais Ag-
MiHicTpaTusHoro TpubyHany [6, c. 169].

Jlo BijoMKMX aBCTPINCbKUX HayKoBLiB uneHiB AgMiHicTpatusHoro TpubyHany BigHocunuce Opigpix
Te3sHep, Pyponbd Nepmpitt Ta €BreH bem ¢poH basepk. Opigpix TeH3ep Hanexas 4O HAMGINbLL BijOMUX
aBCTPINCbKUX HAayKOBLiB Y ranysi agmiHicTpaTBHOro npaea. Y 1896 p. 6yna ony6nikoBaHa Moro HamBax-
nuBilWa Ta HalBigomiwa npaua «MocibHUK 3 aBCTpiNCcbKOT aaMiHicTpaTuBHOT Npoueaypu» (Handbuch des
osterreichischen Administrativverfahrens), skuii B ocHoBHOMy 6a3yBaBCA Ha CyAOBIi NpakTuui AgMiHi-
cTpatuBHoro TpubyHany, a Mi3Hiwe BMAMHYB Ha KoaudikaLilo aBCTPINCbKOI agMiHiCTpaTMBHOI npoueay-
PV Ta NPUAHATTA BigNOBIAHOrO aBCTPINCbKOro 3akoHy 1925 p. [12, c. 209]. Opigpix Te3Hep HapoanBscA
y €BpenCbKin poanHi B Yexii, HaBuaBca y rimHasii y BigHi Ta y BigeHcbKoMy yHiBepcuTeTi Ha 1opruaNYHO-
My dakynbTeTi. ¥ 1882 p. noro kaHaupatypa ao cknagy ABCTpiicbkoro TpubyHany He Gyna nigTpuma-
Ha npe3ungeHTom AaMiHicTpaTMBHOro TpnbyHany Yyepes noraHe 3HaHHs Yecbkoi MoBu. Y 1891-1895 p.p.
®. Te3Hep KepyBaB alBOKATCbKOI KaHUenspieto y BigHi Ta BUKOHyBaB 060B'A3KM cekpeTaps BigeHcbKoi
owaaHoi kacn [12, c. 210]. OgHouyacHo O. Te3Hep NpoAOBXKYyBaB NpaLoBaTh Ha PUZUYHOMY bakynbTe-
Ti BineHcbKoro yHiBepcuteTy. He3Baxkatoumn Ha 3HaUYHWIA MPaBHMYNIA JOCBIf Ta YCMilLHY HayKOBY Kap'epy
noro npusHaunnm cyaaeto AgmiHictpatusHoro TpmnbyHany nuwe B 1907 p. [12, c. 210].

Ha gymky Tomaca OnexoBcKi, gianbHicTb AgMiHicTpaTuBHOro TpubyHany cnpusina po3BUTKY aaMiHi-
CTpaTUBHOro Ta ¢iHaHCOBOro NpaBa. 3aBAAKKU Nyo6nikauii 36ipHKKiB AgMiHicTpaTuBHoro TpubyHany 6yno
CTBOPEHO 36ipHUKMN BYAiBENBHOIO NOAATKOBOIO, MyHiLMNanbHOro, ¢piHaHCOBOro Ta BOAHOIO Npasa.

o topucamkuii AgmiHictpaTmeHoro TpubyHany BiZHOCUMCL HaMBaXkNMBIWI CyfoBi cnpasu, AKi Ao
NOro CTBOPEHHS BiAHOCUNNCD A0 topucankuii epxxasHoro TpnbyHany. Mepwmii KOHGAIKT Woho Kommne-
TEeHUiT MiXK 060Ma BULWMMYK CyfaMm BUHUK Bxe y 1877 p. KoxeH npaLliBHUK MiHicTepcTBa ¢piHaHCiB noaas
[0 Cyay aAMiHICTpaTMBHY CKapry LWopo 36inblueHHA 3apobiTHOI nnaTu. Bignosigay B 0cobi npeactaBHMKa
MiHicTepcTBa QpiHaHCIB 3asABUB, WO 3rigHO 3 cT. 15 OCHOBHOIO KOHCTUTYLiMHOrO 3akoHy «[lpo cynoBy Bna-
Ay» [laHa KaTeropia cnpas BXOAWTb 0 pucamkuii AgmiHictpatmeHoro TpnbyHany. lepxasHuin TpnbyHan
3a[l0BiNbHVB aAMiHICTPaTUBHY CKapry, OCKINIbKN CKapXHUK He 3BepTaBCA TakoX A0 AAMIHICTPaTUBHOrO
TpnbyHany i He icHyBano nigcTaB 3BepHeHHA Ao 3miwaHoro CeHaty. 3miwaxuii CeHaTt mMir npuiMaTi pi-
LIEHHA WOoA0 KOMMEeTeHLil y BUMagKy NO3UTUBHOIO YN HEraTMBHOro KOHONIKTY KomneTeHuii [13, c. 118].
Micns yoro cnyx60BLi MiHiCTepcTBa QiHAHCIB 3BEPTaNNCA 3 aAMIHICTPATUBHMMUN CKapramu npo 36ifb-
WeHHs 3apobiTHoi nnatn go [epxaBHoro TpubyHany. BignoBigHoO KinbKicTb aAMiHICTpaTUBHMX CKapr
Wwozo BunnaTy 3apobiTHoi nnat 4o AaMmiHicTpaTBHOro TpnbyHany 3MeHLyBanacb, a Ao [ep»aBHoro
TpwnbyHany 36inbluysanack [13, c. 119].

OpHak, Ak nuwe npodecop BigeHcbkoro yHiBepcuteTy T. OnexoBcKi, cynni BepxoBHoro cyfoBoro i
KacauinHoro TpnbyHany He BBaXKanu LLO 3rifHO CTaTTi 3 OCHOBHOMO KOHCTUTYLIHOIO 3aKoHY «[1po cTBO-
peHHsA depkaBHoro TpubyHany» fAaHi CnpaBy He BXOAWW o X KomneTeHuii [14, ¢.149].

BignoBigHO 6inbluicTb aBCTPINCbKMX HAYKOBLiB MO3UTUBHO OLIHWAW NPUNHATTS 3aKOHY «[po AAMiHi-
CTpaTUBHMI TpUbYHan» Ta NPaKTUKY NOro AisfbHOCTI.

TinbKn malke 3a ABaAUATb POKiB y 1894 p. 6yno BHeceHo nepui 3MiHM A0 3aKoHY «[po AgmiHicTpa-
TMBHUI TpmbyHan». [laHi 3MiHW CTOCYBanucs 3anpoBafKeHHA Mocagun 3acTyrnHKKa npesugeHta Aami-
HicTpaTMBHOro TprbyHasny Ta CTBOPEHHA Y CKnafi Cyny CeHaTy 3 NuTaHb po3rnagy ¢piHaHCOBUX CrpaB.
Mo-ppyre pagHuKK (Cypai) AKi npauoBanu y cknagi AgmiHictpatnsHoro TprbyHany 6inblue 10 pokiB Manu
OTPMMYBATU MaTepianbHy gornomory y po3mipi 1000 rynbgeHis, WwWo 6yno AoaaTKOBUM CTUMYOM Ans iX
DiSNbHOCTI.

Mo-TpeTe, AgMiHicTpaTUBHUI TprbyHan oTprMaB NPaBo BMAABATU eKCNEePTHI BUCHOBKM NPU NPUAHAT-
T8 0Ci6 Ha pob6OTYy A0 CKNady Cyay, 3a BUHATKOM Nnocaau npesungeHTta AgMiHictpatusHoro TpubyHany.

BucHoBKM. AgMmiHicTpatuBHUN TpnbyHan ABCTPIi CTaB OAHMM 3 MepLUnX CyAiB KpaiH €Bponu B SKKX
po3rnsagannca agmiHicTpaTyBHi cnpasu. JdisnbHicTb AgMiHicTpaTBHOro TpubyHany ABCTpil perynioBana-
¢ KoHcTuTyuiero ABcTpii Bif 21 rpyaHs 1867 poKy Ta 3akoHoM «[po AamiHicTpaTBHUIA TpnbyHan» Big 22
oBTHs1 1875 poky. [lo cknagy AgmiHicTpatusHoro TpubyHany BXOAUAW AepPKaBHi CNy>KO0BLi BUCOKOrO
paHry, npodeciiHi PUCTY Ta HayKOBLi. 3HaUHY YaCTUHY CNpaB, AKY po3rnagas AgMiHicTpaTuBHUA Tpu-
6yHan 6ynu 3 3axiaAHOYKpaiHCbKMx 3emenb (CxigHa fanuumHa ta MNisHiuHa bBykoBuHa).

'AHomauiﬂ.

Y cTaTTi BUCBITNIOETLCA NOPAROK GOPMyBaHHA Cy[0BOI cucTemmn ABCTPIl Ha NiACcTaBi OCHOBHOMO KOH-
CTUTYLINHOrO 3aKOHY Bif 21 rpyaHa 1867 p. «[1po cynoBy Bnagy» Ta OCHOBHOIO KOHCTUTYLIMHOTO 3aKOHY
Bia 21 rpypHa 1867 p. «Mpo yTBopeHHA [epxaBHoro TpunbyHany». MpoaHanizoBaHo nepeaymoBu yTBO-
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peHHsA AaMiHicTpaTBHOro TpubyHany Ta Moro CTpykTypy. JocnigKeHo nopaaok popmyBaHHA Npodeciii-
Horo cknagy AgmiHicTpaTneHoro TpubyHany. 30Kpema, Moro Npe3naeHToOM Ta Bille-npe3naeHToMm, GyHKLIT
AKNX BUKOHYBaNu BUCOKONPOdECiiHi aBCTPINCbKI lopUCTK, Aep>KaBHi cNy»00BLi Ta HayKoBLji. [Toka3aHo
BMMOTW, AKi CTaBUANCD Y 3aKOHI «[Tpo AgmiHicTpaTnBHUIA TpnbyHan» Jo oci6, aKki 6axkanu ob6ilnHATY noca-
Ay cynni AgmiHictpatusHoro TpmbyHany. MNpoaHanizoBaHO NOPAZOK PO3rnAgy CyAoBUX CripaB B AgMiHi-
cTpaTmBHOMY TpubyHani.

'Annotation.

The article covers the formation of the Austrian judicial system on the basis of the main constitutional
law of December 21, 1867 “On the Judiciary” and the basic constitutional law of December 21, 1867 “On
the Establishment of the State Tribunal” The preconditions for the establishment of the Administrative
Tribunal and its structure are analyzed. The procedure for forming the professional staff of the Admin-
istrative Tribunal has been studied. In particular, its president and vice-president, whose functions were
performed by highly professional Austrian lawyers, civil servants and scientists. The requirements of the
Law on the Administrative Tribunal for persons wishing to hold the position of a judge of the Administra-
tive Tribunal are shown. The procedure for consideration of court cases in the Administrative Tribunal is
analyzed.
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V' THE ECHR’S POSITION ON A FAIR
CONSIDERATION OF THE CASE
AS A KEY ELEMENT OF JUDICIARY
AND THE UKRAINIAN REALITIES

'Guyvan Petro

Key words:
timely access to court, impartial court, right to a fair trial

'Article 6 § 1 of the Convention for the Protection of Human Rights and Fundamental Freedoms
(right to a fair trial) is worded as follows: everyone has the right to a fair and public hearing within a rea-
sonable time by an independent and impartial tribunal established by law. duties of a civil nature or es-
tablish the validity of any criminal charges against him. As we can see, the legal construction of this norm
enshrines, among others, such elements of the right to judicial protection as the right to a timely hearing
and the right to an independent and impartial tribunal. At present, Ukraine does not fully meet the set
European criteria in building its national judiciary. So we have numerous decisions of the European Court
of Human Rights against our state. Suffice it to say the decision of the European Court of Human Rights
of 19.12.2013 in the case of Yuriy Volkov v. Ukraine, of 10.10.2013 in the case of Voloshin v. Ukraine, of
28.11.2013 in the case of Gorbatenko v. Ukraine, of 31.10.2013 in the case of Tarasov v. Ukraine Of Ukraine
“[1]. Unreasonable delay in the trial and refusal to administer justice is the basis for the initiation of the
procedure of payment of material compensation by the state by the interested persons.

Various aspects of the concept of the right to a fair trial in the scientific literature have been studied by
such scholars as V.G. Butkevich, V.N. Denisov, V.I. Evintov, O.V. Kuzmenko, N. Mole, K. Harby, L.B. Alekseeva,
I.S. Pilyaev, M.O. Soroka, S. Shevchuk, and others. However, these scholars mainly focused on developing
specific rules of conduct for law enforcement and other participants in the process to ensure the exercise
of the right to a fair trial. At the same time, the conducted research has practically no attempts to adapt
European case law to Ukrainian national law enforcement, taking into account its specifics and features.
With this in mind, the aim of the article is to clarify the mechanisms of application of the concept of “fair
trial” and the decisions of the European Court of Human Rights in Ukrainian realities and to develop new
approaches in this area. To fulfill this task, this study will consider two essential elements of the right to a
fair trial: an independent and impartial tribunal and timely access to justice.

The European Court of Human Rights carefully examines each time whether the national court hear-
ing the case was independent and whether it was impartial. Of course, the presumption of judicial in-
dependence exists, and it is from this that the case law of the ECtHR derives. The Court has repeatedly
stated that none of the members of the court should show any personal affection or prejudice during the
proceedings. In this case, the ECtHR is also subject to the presumption of subjective impartiality of the
judge, so to prove otherwise, evidence that directly confirms the bias of the judge is important [2, p. 250].

In this case, independence is understood as the ability of the court to consider the case and make de-
cisions, without being in any dependence on the will of the parties or public authorities. The existence of
impartiality of the law enforcement body is established by the following criteria - a subjective test that ex-
amines the personal beliefs and behavior of a particular judge, in order to determine whether there was
an impartial or subjective attitude of the judge in a particular case; an objective test determines whether
the court has provided adequate safeguards to rule out legitimate doubts as to its impartiality. There are
no significant differences between subjective and objective impartiality, as a judge’s actions may not only
lead to an independent supervisor’s objective suspicion of impartiality (objective test), but also to the
judge’s personal beliefs (subjective test). Thus, in some cases, when it is difficult to obtain evidence to re-
fute the suspicion of a judge’s subjective bias, the requirement of objective impartiality provides another
important guarantee [3, paragraphs 93, 95, 101].

Therefore, non-compliance with the human right to an impartial tribunal is a separate ground for the
ECtHR'’s decision to violate the Convention. In a democratic society, the courts must be trusted. “Impar-
tiality”, in the sense of part 1 of Article 6, should also be determined according to a subjective criterion,
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based on the personal convictions and conduct of a particular judge in a particular case - ie, no member
of the court should show any personal favor or bias, and an objective criterion - ie whether the judge
had sufficient safeguards to rule out any legitimate doubts in this regard (Bochan v. Ukraine [4, §§ 74,
75], Bulut v. Austria [5, §§ 40, 41], Thomann v. Switzerland [6, §§ 28-33]). In accordance with an objective
criterion, it must be determined whether there are verifiable facts which give rise to doubts about the
lack of impartiality of the courts.In this regard, even external signs are of some importance.The state
must provide conditions in which there will be no reasonable doubt about it.Such doubts, for example,
may be in cases where a party is a relative of the judge, or between a judge and one of the participants
In disputes, there are other (for example, friendly or business) relationships that are not related to a spe-
cific court case. In the case of Belukha v. Ukraine, the complainant pointed to the bias of the head of the
local court, given that the defendant in the case was a construction company, built and installed window
grilles free of charge, purchased a computer and repaired the court heating system. The European Court
found in this case a violation of Article 6 of the Convention, stating that the above external manifestations
are significant in this case.

An example of the fact that Ukrainian courts are currently not very concerned with illustrating their
impartiality is the following case, which was considered in the Court of Appeal of Poltava region. Some
judges of the panel that heard the case N2 554/7826/16-1 on December 5, 2016, were openly interested
in making a court decision not in favor of the plaintiff. This was recorded in other cases in which the
same person was a party to the litigation. In particular, during the consideration of the appellate case
N2 553/3161/16-1 on her claim, two judges of this panel resigned. The reasons for the recusal were very
strange: to ensure the impartiality of justice, because the judges are familiar with the plaintiff.

How does such a justification for self-recusal qualify from the point of view of the law? Among the
grounds for the impossibility of a judge’s participation in the case and his removal (self-withdrawal) Ar-
ticle 36 of the Civil Procedure Code of Ukraine establishes, in particular, the following: he is directly or
indirectly interested in the case; he is a family member or a close relative of the party or other persons
involved in the case; if there are other circumstances that cast doubt on the objectivity and impartiality
of the judge. As these judges are not relatives of any of the parties or participants in the proceedings N2
553/3161/16-ts, the only probable basis for the judges to resign in accordance with the provisions of Art.
36 of the CPC was that they are directly or indirectly interested in the outcome of the case or there are
other circumstances that cast doubt on the objectivity and impartiality of the judge. But such a relation-
ship did not prevent the same judges from considering another case with the same composition of par-
ticipants, without this time resigning. We must state that the decision rendered in this case has an obvious
defect of the independence and impartiality of the court.

The right to a trial as part of the right to a fair trial means a person’s ability to go to court and a reason-
able expectation that his or her case will be considered and resolved in a timely manner. The subject of
the appeal to the court must be able to exercise these rights without any obstacles or complications. The
ability of a person to obtain judicial protection without hindrance is the essence of the concept of access
to justice. Obstacles to access to justice may arise both due to the peculiarities of domestic procedural law
and due to restrictions provided by substantive law. For the ECtHR, the nature of obstacles to the exercise
of the right of access to court is not of fundamental importance [7, p. 259]. In this respect, the national
judiciary also needs significant adjustments. According to the Supreme Judicial Body of Ukraine, in some
cases the courts unreasonably deny the persons concerned the right to judicial protection in civil cases,
for example, by refusing to open proceedings and return the application. Often superficial consideration
of civil cases and materials of criminal proceedings, ignoring the rules of substantive and procedural law
leads not only to the cancellation of court decisions on appeal or cassation, but also to a significant viola-
tion of deadlines on the merits, and in administrative cases - to closing the proceedings due to the expi-
ration of the term of bringing to administrative responsibility. Courts of appeal and the court of cassation
do not always pay attention and do not react to violations by courts of statutory deadlines [8].

Meanwhile, according to the ECtHR’s principled position, access to justice is an integral part of the
right to a fair trial. In particular, in Golder v. The United Kingdom, the Court emphasized that the very
construction of Article 6 of the Convention would be meaningless and ineffective if it did not protect the
right to have the case heard at all. Thus, the rule was established that Part 1 of Article 6 of the Convention
contains the inalienable right of a person to access a court. For example, a direct violation of the right of
access to court is the need to obtain special permits to go to court or the obligation of a person to ex-
haust the statutory methods of pre-trial dispute resolution or the internal complaint system before filing
a lawsuit.

Life shows that the development of legal ideology is directed from maximum legal positivism to an
ever-widening judicial discretion. In fact, only jurisprudence develops criteria for a fair trial. But, if this is
even the case, then it is necessary to regulate the court proceedings. Article 17 of the Law of Ukraine of
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23 February 2006 “On Enforcement of Judgments and Application of the Case Law of the European Court
of Human Rights” provides for the application by courts in cases of the Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950 and the case law of the European Court of Human
Rights. At the same time, the case law of the Court is understood in a broad sense, ie like all decisions of
the European Court of Human Rights and the case law of the European Commission of Human Rights
in relation to all countries party to the Convention. However, despite the fact that the issue of access to
justice has been repeatedly considered by the European Court, Ukrainian courts continue to violate the
relevant rights of citizens.

An example is the case N2 554/5556/16-ts, considered by the Oktyabrsky District Court of Poltava
[9]. It reflected, like a drop of water, the contradiction between the European concept of fair justice and
Ukrainian realities. In this case, the court, noting the illegality of the actions of the defendant - Poltava
City Council, still refused the plaintiff to satisfy his claims, given that the latter, in the opinion of the court,
does not have the right to go to court to protect the violated right. At the same time, the European Court
has long decided on the content and essence of the concept of “victim of crime”, so the issue that was the
subject of research in this case, clearly resolved at the level of international instruments, which are the
source of Ukrainian law. Thus, in the judgment of the European Court of Human Rights in Kaplan v. The
United Kingdom, an individual applicant was found to be the victim of an offense against the insurance
company in which he worked, as he referred to Art. 6 and 13 of the Convention, suffered from a violation
of the company’s rights, as this violation concerned his personal financial interests related to the com-
pany'’s activities [10]. Such an approach, according to which a person whose personal rights are violated
directly due to non-compliance with the rights of the organizations of which he is a member, has the right
to judicial protection, is established in the case law of the European Court of Human Rights (Micallef v.
Malta [3, § 90], Ahmed and Others v.The United Kingdom [11, § 70], Gorraiz Lizarraga and Others v. Spain
[12,§70]. §§ 33, 36]).

Article 6 of the Convention does not give a specific meaning to “law” in the national law of the States
parties, and in fact, the Court must refer to national law to determine whether there is law. Whether the
authorities exercised their discretion to guarantee the right at the request of a particular applicant may
be taken into account or even decisive. Despite the fact that the form of legal norms suggests options for
interpretation, this fact does not negate the existence of law. Another criterion that may be taken into
account by the Court is the recognition of the claimed right by national courts in similar circumstances or
the fact that the latter has considered the applicant’s complaint (Boulois v. Luxembourg ) [13, §§ 91-101].
Meanwhile, the right of the plaintiff in the case N2 554/5556/16-ts to appeal the inaction of the Poltava
City Council on failure to grant the garage “Energy” permission to develop technical documentation for
land on which individual garages are located (including his garage) was considered and defended by the
national courts of Ukraine in all four instances in another case N2 554/8350/15-a. The plaintiff in this case
was exactly the same individual - an individual developer. As a result, the plaintiff was recognized by the
national courts as appropriate and the Poltava City Council was obliged to decide on granting permission
to the Energia Auto Garage Team to develop technical documentation for the land plot for individual ga-
rages [14]. Consequently, in the case-law of the European Court of Justice, it is completely illegal to deny
access to justice to a person whose right to defense has been recognized by the national courts in similar
circumstances and who has considered and upheld the applicant’s complaints.

The right of access to a court must be “applied in practice and effective” (Bellet v. France [15, §§ 36,
38]). In order for the right of access to be effective, a person “must have a real opportunity to challenge an
act which infringes his rights” (Nunes Dias v. Portugal) [16]. Given that the case law of the European Court
of Human Rights is a source of Ukrainian law, it must be applied by national courts in deciding specific
cases. At the same time, in contrast to violations of national law by Ukrainian courts in litigation, which
entails non-compliance with the rights of contractors in the process, violations by courts of Ukraine of
international law (Convention for the Protection of Human Rights and Fundamental Freedoms 1950 and
the case law of the European Court of Human Rights) leads to the responsibility of the state of Ukraine.

According to Article 13 of the Law of Ukraine “On Enforcement of Judgments and Application of the
Case Law of the European Court of Human Rights’, the state of Ukraine and its bodies must take gener-
al measures to ensure compliance with the provisions of the Convention. on the basis of the violation
found by the Court, as well as the elimination of the grounds for the Court to receive applications against
Ukraine caused by a problem that has already been the subject of the Court. Such measures include
amending case law in accordance with ECtHR rulings. However, returning to the case N°554/5556/16-ts,
we must note that despite the fact that the plaintiff was informed in writing about the violation of human
rights protected by the European Convention for the Protection of Human Rights and Fundamental Free-
doms as a result of such a decision. the Court of Appeal of Poltava region before reviewing the case and
repeated in a speech at the hearing, this message was ignored by the court, it was not given any assess-
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ment either during the trial or in the text of the decision of the Court of Appeal. In fact, the court did not
in any way motivate its deviation from the norms of international law, thus also violating the principles of
the effectiveness of the applicable law and the validity of the court decision. Meanwhile, the ECtHR clearly
states that courts must examine the following: claims concerning the rights and freedoms guaranteed by
the Convention and its protocols must be dealt with with particular rigor and diligence by national courts
(Wagner and JM.W.L. v. Luxembourg). [17, § 96] The European Court of Human Rights recalls that the
purpose of Article 35 § 1 of the Convention is to enable the High Contracting Parties to prevent or correct
the violation with which they are accused. will be referred to the Court (Vasiliev v. Ukraine) [18, para. 271.

In the context of the current issue, it should be noted that the Constitution of Ukraine (Article 55)
provides that everyone is guaranteed the right to appeal in court against decisions, actions or omissions
of public authorities, local governments, officials and officials. It is important that all rights and freedoms
are subject to judicial protection, regardless of the normative legal act. The right to judicial protection of
human and civil rights and freedoms is duplicated in Art. 8 of the Universal Declaration of Human Rights,
which states: “Everyone has the right to an effective restoration of his rights by the competent courts in
cases of violation of his rights under the Constitution or by law.” According to Art. 55 of the Constitution
of Ukraine, human and civil rights and freedoms are protected by the court. Everyone has the right to
protect his rights and freedoms from violations and unlawful encroachments by any means not prohib-
ited by law. According to the provisions of Art. 124 of the Constitution of Ukraine, the jurisdiction of the
courts extends to all legal relations arising in the state. Courts must take into account that legislative
restrictions on substantive means of protection of civil rights or interests are to be applied in compliance
with the provisions of Art. Art. 55, 124 of the Constitution of Ukraine and Art. 13 of the Convention for the
Protection of Human Rights and Fundamental Freedoms, according to which everyone has the right to an
effective remedy, is not prohibited by law.

According to Part 1 of Art. 4 of the CPC of Ukraine, every person has the right in the manner prescribed
by this Code to go to court to protect their violated, unrecognized or disputed rights, freedoms or inter-
ests. The fact that the civil legislation of Ukraine is aimed at legal protection not only of the person’s sub-
jective rights but also interests, clearly stated in Articles 15 and 16 of the Civil Code, which are in Chapter
3 of this document entitled “Protection of civil rights and interests”. In particular, in Part 2 of Art. 15 of the
CCU states that every person has the right to protection of his interest, which does not contradict the gen-
eral principles of civil law. Protection of interests also takes place in court, as stated in Art. 16 CCU: Every
person has the right to go to court to protect his personal non-property or property rights and interests.

As the legislation does not define it, the official interpretation of the notion of interest to be protected
is provided in the Decision of the Constitutional Court of Ukraine of December 1, 2004 N21-10 / 2004 on
the constitutional petition of 50 deputies of Ukraine on the official interpretation of certain provisions
4 of the Civil Procedure Code of Ukraine (case of legally protected interest). This decision defines that
the “legally protected interest” in the logical and semantic connection with the concept of “law” should
be understood as the desire to use specific tangible and / or intangible benefits, as due to the general
content of objective and not directly mediated in the sub ‘simple law is a legitimate permit that is an in-
dependent object of judicial protection and other remedies to meet individual and collective needs that
do not contradict the Constitution and laws of Ukraine, public interests, justice, fairness and other general
legal principles.

In its Decision N218-pn/2004 of 01.12.2004, the Constitutional Court of Ukraine identified the main
features of the interest protected by law as a legal phenomenon that: a) goes beyond the content of
subjective law; b) is an independent object of judicial protection and other means of legal protection; c)
aims to meet perceived individual and collective needs; d) may not contradict the Constitution and laws
of Ukraine, public interests, generally accepted principles of law; e) means the desire (not legal possibil-
ity) to use within the legal regulation of specific tangible and / or intangible assets; g) is considered as a
simple legitimate permission, ie one that is not prohibited by law. The interest protected by law regulates
the sphere of relations, the deepening of which the legislator considers impossible or inexpedient for
subjective law.

In case N2 554/8350/15-a courts of Ukraine, including the Supreme Court of Ukraine, considering the
claim of individuals - individual garage builders, despite the fact that they challenged the inaction and
illegality of local government decisions on legal entities - Garage collective “Energy”, Recognized individ-
uals as proper plaintiffs in cases and satisfied their claims. After all, these plaintiffs - individuals appealed
to the court to protect their legally protected interests. Their interest was to obtain from the state a legally
guaranteed opportunity to recognize their ownership of the property they created - individual garages,
which is impossible without legally resolving the issue of allocating the relevant land. Therefore, violating
the subjective right of the Garage team to obtain a lawful decision, the local government simultaneously
violated the legitimate interest of the plaintiff - individual developer in the implementation of its statuto-
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ry ability to use land and exercise authority to own, use and dispose of built and commissioned real estate
property. This approach follows from paragraphs 32-35 of the judgment of the European Court of Human
Rights in case Stretch v. The United Kingdom of 24 June 2003 [19, §§ 32-35], which states that within the
meaning of Article 1 of Protocol No. 1 to The Convention is considered a legitimate and reasonable expec-
tation to acquire property or property rights under a contract concluded with a public authority.

From the study we can draw the following conclusions. Violation of the right to a timely and impartial
hearing before a national court (Article 6 § 1 of the Convention) has been noted by the European Court of
Justice in its numerous judgments. The lack of appropriate legal guarantees poses a great danger to the
rule of law. There is an urgent need for judges to be aware of their personal responsibility for the timely
consideration of cases, to prevent denials of access to justice, and to take all necessary measures to ensure
strict adherence to the principles of impartiality and impartiality. The wrong approach of the Ukrainian
courts will lead to a violation of the rights of the state of Ukraine as a party to the future process in the
ECtHR. Finally, such a deliberate non-application of the current Ukrainian legislation to which the Con-
vention applies when considering a case by a court must, at a minimum, be subject to disciplinary action
against judges under Article 7 § 1 (7). 106 of the Law of Ukraine “On the Judiciary and the Status of Judges"

'Annotation.

This scientific article examines the practical issues of fair trial in the context of adapting the work of the
European Court of Human Rights to the Ukrainian national judicial system. The content of the concepts
of “impartial’, “impartial” court is analyzed, the European understanding of the principle of timely access
to court as an element of the right to a fair trial is studied. Aspects considered to be well-established
in the case law of the European Court of Human Rights have been studied, in particular regarding the
protection of a person whose rights are violated directly as a result of non-compliance with the rights of
the organizations of which he is a member. The Court’s approaches to protecting not only the subjective
rights but also the interests of the individual are analyzed. Examples of incorrect application of these
basic principles to Ukrainian justice are given. These are the ways that, in the author’s opinion, will help
improve the situation in this area. Proposals have been made to increase the responsibility of judges for
violating a person’s right to a fair trial.
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'Bvu(nan ocHoBHoro marepiany. Mucnuteni CrapogaBHboi [pelii Bigirpanu Knto4voBy ponb Yy CTa-
HOBJEHHI CBITOBOI MONITUYHOI Ta MPaBOBOI AYMKM, OCKINIbKM CTOANM Yy BUTOKIB GOpPMyBaHHA OCHOBHUX
KOHUenuin Woao po3rnagy AepaBHO-MPaBoBuX ABUL,. Buxopgaum 3 uboro, came BOHW OfHI 3 nepLumx
3aKnany OCHOBY PO3YMiHHSA NMOHATTA «0O0B'A3Ky».

He 3anuwme no3sa yearoto npobnemy 060B'A3KIB i BUAATHUA NpeacTaBHUK Wwkonu Cokpata — Apuc-
TOTeNb. 3 0AHOro 60Ky, MOpanbHO-eTUYHI Makcummn CoKkpaTa 3MyLYOTb MOro NoB'A3yBaTh 060B'A30K AK
dopmasbHe NpaBuIo NOBEAIHKM 3 MOPANbHUMM MaKCMaMK, 30KpeMa, KaTeropieto wacTs. 3 iHWoro 6oky
- noAgirHa npupopa noanHn (disnyHa i fyxoBHa), AKy po3suBas [TnaTtoH, Hacnigytoun CokpaTa, Npu3Bo-
AUTb 4O rapMoHii. Buxogsunm 3 uboro, ApuctoTenb BUBOAWTD CBill KOHLIENT 060B'A3KY, 6a3yroumncb Ha Mo-
pani i etuyi MnaTtoHa Ta CoKpaTiBCbKil igei 6nara. Y cBoiii npaui «Monitmka» BiH NepeKkoHye, Lo HalrBuLa
couianbHa KacTa y CycnifibCTBi — <OXOPOHLi» (UMHOBHUKM) — 3060B'A13aHa Yepe3 3aKOHU 3pobuTH BCiX use-
HiB CyCninbCTBa WACANBUMU. Y CBOIO Yepry, BOTHM, @ TaKOX PEMiCHMKM, 3eMiepobu NOBUHHI 3aliMaTnCA
OXOPOHOIO fieprkaBy Ta 3abe3nevyBaTy MaTepianbHUA AOOPOOYT, TMM CaMUM MIATPUMYOUM CYCMiNbHY
rapMoHito. ApncToTenb 3acTepirae: «<HeMoXnmnBo 3pobuTN BCIO feprKaBy LWACMBOLD, AKLWO GinblicTb i
Knacis abo xoua 6 geskKi 3 HUX He ByayTb HaCONMOAXKYBATUCA LWACTAM. | AKLLO OXOPOHL — HeLWaCuBI, TO i
pewrTa ... He 6yayTb wacnmeumm» [1, c. 414].

ApucTtoTenb, cnigom 3a lNnaToHoOM, y CBOIN KOHUENLil CMMPAETbCA Ha BU3HAHHA HEPIBHOCTI AK OCHOBY
npuHUMNy cnpasegnunsocTi. O6ugea MMcnnTeni BBaXasu, Lo KOXHa piy abo niogrHa mMatoTb CBOIO Bflac-
Hy, BianoBigHy chepy AianbHOCTI | BNAUB, NepecTynuTn AKi HecnpaBennvBo, a AedAKi Nogu B CUly CBOro
XapakTepy i CXMNbHOCTEN MatoTb BiNbLL LIMPOKI MOXKMBOCTI, HiX iHLWI [2, c. 86].

Buxopsuum 3 uboro, Apuctotenb pobuTb KaTeropito 060B’A3Ky 6a30BOt0 B OpraHisaLii cycninbHoi rap-
MoHii. Came uepes edeKTUBHUI GOpManbHO BU3HAYEHUIN MEXaHI3M NMpaB Ta 000B'A3KIB AepKaBa MOXe
rapaHTyBaTV couianbHy piBHOBary, Lo 6e3nocepefHbO BiANOBILAE MOro PO3YMIHHIO CNpaBegnBOCTI
Ta PIBHOCTi. APUCTOTENDb, TaKM YMHOM, HaMara€TbCsl AeTalbHO Po3nofinuT GyHKLii Ta 060B'A3KM OC-
HOBHUX COLiaNlbHMX KNaciB Yy NONiTMKO-NpaBoBiin cuctemi CtapofaBHboi [pedlii.

Hacnigytoun BueHHa Cokparta i [1TnaToHa, OCHOBHY BigNoBifanbHICTb MUCANTENb NOKNAAa€ Ha 3aKOHO-
[aBUiB, AKi MOBMHHI 3a6e3MeynTn y4acTb rPOMaAAH B yNpaBAiHHI fepKaBolo: «TOAI KoXeH byae pobuTu
CBOIO CMpaBy Ha KOPUCTb yCboro cycninbcTea» [1, c. 439]. Tak, 30Kpema, BU3Ha4YasibHO ife€l TpaKTaTy
«MonitTnka» BUCTYNaE igen BcesarasibHOro 651ara, Ha JOCATHEHHA AKOro CnpsMoBaHe ¢yHKLiOHYBaHHS
ineanbHoT geprkaBu (3a ApuctoTtenem — Le nonitia). [3, c. 39].

XapaKTtepu3youm okpemi Gopmu gep<aBHOro NpasBiHHA eliHCbKOro CBiTy, ApUCTOTelb MUMOBOTI
CTa€ CBiAKoM TpaHchopmaLii He nuwe nonituyHoi cnctemmn CtapoaaBHboi Mpelii, a 1 BUAO3MiHM KaTero-
pii 060B'A3KY. loro 060B'A30K Yy Pi3HVX NPaBUNIbHUX | HENPaBUIbHUX GOPMax Aep>KaBy NepexoauTb 3
MOpPasibHO-eTUYHOIT Y GOPManbHO PUANYHY MAOWKMHY, | HaBnakw. Tak, HapogHi 36opu B apncTokpaTny-
Hill fep’kaBi BM3HauyaloTb 0O0B'A30K i AK NPaBo, i K 3060B'A3aHHA. [lo Nnpuknaay, npaBo 6path yyactb y

' CraTTa npucBAYeHa BlaHyBaHHA Nam’ATi fanaca Bonogmumunpa IsaHoBumya.
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po6oTi HapogHux 360piB HafaeTbcA BCiM rpomagsiHam (Aki gocarnm 20-piyHoro BiKy), ane npu LboMy Ha
6araTux y pasi ix yXuneHHs Bif Takoi yyacTi HaknagaeTbca rpowosuin wrpad. Takuii wrpadp moxe 6yTy
HaKaeHo i Ha BigHMX, AKi NOBMHHI CravyBaTh NOro y MeHLWKnX po3mipax [1, ¢. 512]. Tak camo nepepba-
YalTbCA CaHKLii MO BiHOLEHHIO 10 3HAaTHUX i 6araTvx NPU yXUneHHi Big poboTn B ieprKaBHMX Ta CYA0BMUX
opraHax: «Y coepi 3aMilleHHs Aep>kaBHMUX Nocaf, 0cobu, Lo BiANoBigalTb NEBHOMY MallHOBOMY LIEH3Y,
He MaloTb NMpaBa BigMOBAATICA Bifl CY»O0K, Y TOM Yac AK GigHi LM NpaBoM BOMOLiOTb. 3a yXUNEHHSA Bif
BMKOHaHHSA CyaAiBCbKMX 000B'A3KIB Ha HGaraTux HaknagaeTbca wrpad, 6igHi X 3BiNbHATLCA Bi HbOro»
[1,c.512].

BigTak, ¢pinocod npuxopgmntb O BUCHOBKY, L0, O4YEBUAHO, CNif 06'€qHaTV Ui ABa NpaBuia: O4HUM BU-
nnayyBaTy BMHAropopy 3a BUKOHaHHA OOOB'A3KIB, iHWNX WTpadyBaTh 3a YXWUNEHHS Bif X BUKOHAHHS,
TOMY LLO TifIbKM Yy TaKOMY BMMNaAKY BCi 6 6panu yyacTb y Aep>KaBHOMY »KTTI, iHaKLWe Bnaga byne 3ocepe-
IKeHa B OJHUX pyKax, WO € He CcrpaBeganBuMm i HebesneyHum [1, ¢. 513].

Y nopanbwomMy ApucToTenb feTaniye 060B'A3KM MOCAfoBMX OCi6, Bifg3Hauaouy, Wo «aepKaBHUM
ynpaBniHLEM MOXe CTaTV SINLLE TOW, XTO NepeaUyBaE 3510 i 3HAE AK 3 HUM 6opoTucax [1, c. 546]. Ocobw, wo
o6iimMaloTb AepKaBHi Nocaan, MOBUHHI OAHAKOBO BiHOCUTKCb AK [10 TKX, LLIO HE MAlOTb MOBHOMPABHOMO
rPOMAAAHCTBA, TaK i A0 TUX, AKi NOro MaloTb: «...MEepPLINX BOHN HE YTUCKAIOTb, | TUX i3 HUX, AKi 34aTHI [0
JepaBHOro ynpasniHHA, BBOAATb A0 CKNay NOBHOMPAaBHUX FPOMaJsAH, a HapOAHY Macy NigTPUMYIOTb Y
il MaTepianbHUX iHTepecax» [1, ¢. 545]. Mpwu ubomy 36epiraeTbcsa 6anaHc iHTepeciB i cnpaBeanUBICTD.

Ha gymky ApuctoTtens, TUm, siki MaloTb 6a>kaHHA 3aliMaT BUCOKI AeprKaBHi mocaaw, cig Bignosigaty
TPbOM OCHOBHUM BMMOTraM (KpuUTepisim): no-nepie, OyTu NOANBHMMUN A0 iICHYIOUOro AePKAaBHOTO Nlagy;
no-apyre, BOMIOAITU HeNepeciyHM NPUPOAHMM AAPOM A5l BUKOHAHHA MOKNaAeHUX Ha HUX 06O0B'A3KIB;
no-TpeTe, 6yTV fO6pPOoUYeCHUMU | cnpaBegnnBUMN. [TpoTe HaNBAXK/IMBILLUM € BUXOBaHHA Y AyCi noBaru go
icHytouoro gep»kasHoro nagy [1, c. 551]. 3a yaBneHHAMN MUCNUTENSA, 3aBAAHHA BUXOBaHHA y AyCi fep»KaB-
HOrO flagy NOMAra€e He y TOMy, Wo6 3aJOBONbHATU iHTEpecK onirapxis abo NPUXUIIbHUKIB AeMoKpaTii, a y
TOMY, W06 AaTN MOXK/IMBICTb NEPLUMM NigTPUMYBATK OflirapXiuHU fag, 4pyrm — AeMOKpPaTUYHMIA. Pazom
i3 TIM, BiH BBa»KaB, LLLO XKUTTA Y BiZ4MNOBIAHOCTI i3 Aep>KaBHNM NajoM € He pabCTBOM, a cnaciHHAM [1, . 551].
Y uboMy i € NPosIB CNpPaBeAIMBOCTI (3arafibHOT KOPUCTI): TPOMaAsHM CaMi MOBUHHI BUPILLINTL ANnA cebe,
AKi 3aKOHW i AKa dopMa NpaBiHHA NiAXoAWTb M HalbiNbLUe, @ BUPIWNBLLM, 3aTBEPANTU iX HA NPAKTUL i
HeyXunbHo foTpumysaTuca [2, c. 85].

3acnyroByloTb Ha yBary i npakTU4yHi nopaan ApncToTens Wwoao opraHisail Aep»kaBHOI Blaam Ta pos-
noginy obos'askiB. Hacamnepen mucnnTtenb Br3Hauyae 0O0OB'A3KN AepKaBu, 6e3 AKUX NOiTUYHe cyc-
NinbCcTBO He Moxke yHKLUioHyBaTu. No-nepLue, maTepianbHi pecypcu, No-gpyre, pemecna (NoacbKe cyc-
nifbCTBO NOTpPebye 3HapsAb NpaLi), No-TpeTe, 36pos (BoHa HeobXigHa ANA AepKaBu: AK ANA NiATPUMKN
BNagv BCcepeayiHi, Tak i NpOTW 30BHILLHiX BOPOriB), No-yeTBepTe, GiHaHCOBMI 3anac, No-n'ATe, NiknyBaHHA
Npo penirinHUn KynbT (KacTa »kepuiB), i HAPELUTi, NO-LIOCTe, HAABHICTb PilleHHA NPO Te, WO KOPUCHO i Lo
cripaBefnnBo Mo BiJHOLEHHIO A0 FPOMaAAH Y iX CrinkyBaHHi [1, . 603]. Takum uMHOM, filepKaBa NOBMHHA
CKNagaTncs i3 YacTuH, AKi GOPMYIOTbCS UMK OCHOBHMMU 060B'si3Kkamu [1, ¢. 604]. Mpu ubomy dinocodp
pe3tomye: «<HeobxigHi 060B'A3KYM (LepKaBu) NexaTtb Yy HACTYNMHUX chepax: penirifiHii, BiNCbKOBIl, 4OXOAIB
i BUTpaT, TOpriBefibHin, MUTHI, TePUTOPIaNbHIN, CYQOBIN, MiXXHAPOAHMX BIAHOCUH, NPaBOOXOPOHHIN Ta
KOHTpontotouin...» [1, c. 603].

Lo  fo po3noginy o60B'A3KiB B CMCTEMi OpraHiB AepKaBHOI Bfaau, TO BapTO BUAINUTM TaKi acneKTu.
MepL 3a Bce, ApUCTOTENb NPOMOHYE PO3AINUTA Bady Ha OKpPeMi CermeHTu, AKi 00'€gHYI0TbCA Y €anHE
Liifle, e KOXKeH AepKaBHUIN opraH, HagineHun crneuianbHUMN GYHKLIAMY, MOBHOBAXEHHAMM Ta 060B'A3-
Kamu. BiH BMXxoguTb i3 npuHUmMny, WwWo 6e3 HeoOXigHUX IHCTUTYTIB i Nocag, Y BidaHHI AKMX 6naronpucTo-
HiCTb | GnaroHaginHicTb, Aep’kaBa He Moxe epeKTUBHO GyHKLiOHYBaTW. KpiMm TOro, y HEBENIMKIMX AepKa-
BaxX YMCSI0 NOCAg NOBVMHHO OYTW MEHLWWMM, Y 6inblunx — 6inbwmm.

Mwucnutenb pobuTb akLEHT Ha OpraHax MiCbKOT B/laJivi, OCHOBHUMW 000B'I3KaMIM AKUX € KOHTPOSIb 3a
TOPriBefIbHNMY BiZHOCUHAMU: «afXe BCiM gepaBaM HeoOXiHO BperynboByBaTW CPABU 3 KyMiBelo i
NPOAAXKOM, 3apagu Yoro Niloaun, OYeBUAHO, | 06'€AHANNCD B €AMHY FPOMAAAHCHKY CrifibHOTY» [1, ¢. 583].
BaknuBoto € TypboTa Npo 3aranbHy rPOMaACbKy BIACHICTb MiCTa, Wo nepeabayvae: «wwob yci rpoMaachki
i NpuBaTHI cnopyamn micta Oynu B HaneXxHoMy NopsiAKy (MoBa Ae NPO OXOPOHY i PEMOHT 3PYNHOBAHMX
cnopyg, 6yaisesb, ByMLb), @ TaKOX Harnsag 3a TMM, Wo6 MeXi oKpeMurx BOSIOAIHD (TepuTopilt) Bynu 4itko
BM3HaueHi» [1, ¢. 583]. Buwloto 3a paHrom, ane 6513bKoto 3a 060B’s13KaMK, € Baja, Wo 06'eAHYE Aekinbka
MICT | € epKaBHOI TEPUTOPIEID: «TOOTO TE, LLIO 3HAXOAUTLCA NOo3a MeXaMu Micta» [1, c. 583]. | HapewwrTi:
«Hap ycima unmmun Bnagamu 3HaxoAUTbCA BaJa, WO Ma€E 3BEPXHICTb MOBHOBAKEHb Y BCiX CMpaBax: BOHa
BMKOHYE BMHECEHI PilUEHHS; BHOCUTb 3aKOHOMPOEKTU; FOSIOBYE Y HApPOAHMX 3i0paHHAX TUX AepKaB, Ae
BEpPXOBHa Bnafa HanexuTtb Hapogy» [1, c. 585-586].

Hani Apuctotenb neperMaeTbCs NMUTAHHAM, Y BCi FPOMaAsAHU MOBUHHI 6paTh yyacTb Y BUKOHAHHI
BCbOro Mepeniky nepepaxoBaHnx 060B'sA3KIB AepKaBu. AgyKe MOXHa AOMYCTUTU, L0 OFHI i Ti )k ocobu
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6ynyTb OAHOYACHO BCiMa: i 3emnepobamuy, i pemicHUKamu, i uneHamu paauy, i YneHamm cygy, abo x gns
BVMIKOHAHHS KOXXHOro 060B's13Ky NOTPiOHO 6yae Npr3HaunTK OKpeMmUx ocib, un B3arasni ogHi 060B'A3KY,
3a HeoOXigHOCTI, ByayTb HanexaTu NeBHMM 0cobam, a iHWi — BCi CyKynHOCTi rpoMagsH. Mpuyomy, Ha
Noro nepeKkoHaHHsA, He ans 6yab-AKOro Aep>KaBy MOXIMBO BCTAHOBUTW OfHAKOBI NPaBuna, Lie i BHOCUTb
pi3Huuto y it dopmn [1, c. 604].

Apuctotenb He Mir OMVHYTU Mpob6siemy 060B'A3KIB Y CBOEMY GauyeHHi AOCKOHANOro AepKaBHOMO
ycTpoto. OueBnAHO, KOHLEeNUia igeanbHoI aep»kasu [naToHa cnoHyKana noro 4o HayKoBMX Y3arasibHeHb
wopo po3noginy GyHKUiN okpeMux couianbHux rpyn. opmanbHe NOEAHAHHA MOPaNbHO-eTUYHMX LiiH-
HoCTel, 3anoyvaTkoBaHux COKpaToM (AOOPOYECHICTb, WACTs, CNpaBeanBICTb TOWO) Ta CyCninbHWI igean
MnatoHa BMMaranu TeOPETUUYHOIrO OBI'PYHTYBaHHS. Y pe3ynbTaTi, HapPOAXKY€ETbCA igeonorema: «Halkpa-
WK fepKaBHUIN YCTPI — Lie TOW, 3a IKOTO AeprKaBa MoXe OyTI HalbINbLL WacMBOLO, a WacTa He MoXe
icHyBaTU 6€3 1O6POYECHOCTI. ... Y AepKaBi 3 HaKpaLUM YCTPOEM, AKa 06'€AHYE y cOBi My»KiB Y NOBHOMY
3HaUeHHi cnpaBef/INBKX, @ HE YMOBHO CripaBefMBuX, FPOMaAAHM He MOBUHHI BECTY TaKe XUTTA, AKe Be-
AYTb peMiCHMKM abo ToproBsui (Tak sk BOHO HebnaropofHe, cynepeunTb JOOPOYECHOCTI); ... HE NOBMHHI
BOHW OyTU i 3emnepobamu» [1, c. 604]. Mo36aBMBLIM peMICHVKIB, TOProBUiB Ta 3emiepobiB npasa yvacTi
B YNpaBJiHHi fep»KaBoto, APUCTOTENb HaMaraeTbCA NMOACHUTU NIOTiKY PO3MOAiNY OCHOBHMX AepXaBHUX
0060B'sI3KIB MiXK MPaBAYMMM KllacaMi — OXOPOHLIIMU Ta BOTHAMM.

«Buxomaum 3 Toro, WO KIoYoBUMM YacTUHAMM JepXKaBy € BiICbKOBa CnpaBa Ta pilleHHA 3 npusody
TOrO, O KOPUCHO i ... L0 CNpaBefInNBO, BUHUKAE NUTAHHSA, Y/ MaloTb 6YTW HagaHi Li 060B'A3KN Pi3HM
ocobam, UM ofHMM i TM camuM. BignoBiab Ha Lie NTaHHA 3po3yMina: B 4eAKMX BiGHOCUHAX, TUM CaMUM,
y AefAKMX — Pi3HUM» (Ko Ao NpuKnagy Ans ofHiel cnpasu NoTpibHa po3cyanmBicTb, a ana iHWoi — ¢isny-
Ha cuna) [1, c. 605]. NMpupoga Haginuna Gi3nUYHOK CUNOI0 MONTIOAMX, @ PO3CYASINBICTIO — CTapLUKX, OTXe,
KOPWCHO i CnpaBeasIBo NPOBECTM BiANOBIAHMM YUAHOM PO3MNoain 060B's3KIB MiX HUMK. Takuid po3nogin
6ygne Bignosigatu ix yiHHocTi [1, c. 605].

Y BOCbMIl1 KHU3i «[ToniTUKN» ApncToTesib BU3HaYa€e 060B's3KM fepKaBu Y chepi BUXOBAHHSA HACTYMHUX
nokoniHb. Ha noro gymky, 3akoHofaBeLb MOBUHEH MPUAINMUTU MaKCMMarbHY yBary BUXOBaHHIO MONogi,
OCKINbKY, Y TUX AeprKaBax, Ae LbOro HeMa — ieprKaBHWI Nlag € He TPMBKUM. Typ6oTa Npo BMXOBAHHSA MO-
BVMHHa OYTW 3aranbHOAEPKABHOLO, a He JIMLLEe NPUBATHO CnpaBoto. «He cnig aymaTty, Wo KOXeH rpoma-
AAHVIH caM o cobi: BCi rpoMajsiHL HaneXaTb Jep»KaBi, TOMY L0 KOXKEH € YaCTUHOLO AepKaBu» [1, c. 628].
BogHouyac Mmyucnuntenb HaronoWye Ha CKNAagHOCTI NPO6AeMM BUXOBaHHS, afXe, He BCi MOrofpKyoTbCs 3
TUM, YOMY NMOBUHHI BUNTMCA MOSIOAI NtoAK, LWo6 cTaTn fobpoUecHUMN. He 3'ACOBaHO TaKoX OCHOBHY MeTy
BMXxoBaHHA. LLlo BaxknuBiwe? PO3BUTOK iX pO3yMOBUX 3Li6HOCTEN U mopanbHUX sikocTen? Cnig rotysaTtu
MOJIOAb A0 NPAKTUYHOIO XUTTA UM A0 MNOLYKY BUCOKUX NYMaHICTUUHUX LiHHOCTen? [1, c. 629].

TaknM UMHOM, XapaKTEPU3YHOUMN MOHATTA 000B'A3KY, APUCTOTENb BUBOAMB OT0, CMNPaOUNCh Ha Bilac-
He pO3yMiHHA KaTeropil piBHOCTI Ta CNpaBeAMBOCTI, BBaXkatouu, WO came yepes eheKTUBHUI po3Mogin
cucTeMun NpaB Ta 06OB'A3KIB AeprkaBa MOXe rapaHTyBaTy coliaibHy piBHOBAry Ta 3abesneumTu cycninb-
Hy rapmodito. Lle, nepeaycim, BigbyBa€eTbCs LWWAAXOM UiTKOrO pO3Moginy yHKLi Ta 060B’'A3KIB BCiX BEPCTB
HaceneHHs.

'AHomauiﬂ.

CTaTTA NpUCBAYEHa OCMUCIIEHHIO OCHOBHMX aCNeKTiB PO3yMiHHA KaTeropii 000B'A3Ky y NosiTMKo-npa-
BOBIV CNajLWMHi faBHborpeLbkoro ¢inocoda Aprctotensa. ABTOPU HaronoLwyTb, Wwo ¢inocodcbka KOH-
uenuia Apuctotensa ¢opmyBanacb nig Bnaveom nornagis Cokpara i MnatoHa. Buxogaum 3 uboro, Apuc-
TOTeNb BUBOAUTDL CBill KOHLENT 060B's3Ky, 6a3youmncb Ha mopani i etuui MnatoHa Ta CokpaTiBCbKil igei
6nara. Y pocnifKeHHi CTBEPAXKYETbCS, WO ApUCTOTENb PObUTL KaTeropito 060B’s3Ky 6a30BOIO B OpraHisa-
Uil cycninbHOI rapMoHii, BBaXkatouu, Lo came yepes epeKTMBHUN GopManbHO BU3HAYEHN MeXaHi3M NpaB
Ta 000B'A3KIB AeprkaBa MOXKe rapaHTyBaTh coLjiafibHy piBHOBary, Wwo 6e3mnocepenHbo BiAMnoBigaE noro
PO3YMiHHIO TaKUX 6a30BUX KaTeropil, K CNpaBeasIMBICTb i PiBHICTb. ABTOPY MiAKpecnionTb, Wwo Apuc-
TOTENb, TaKMM YMHOM, HaMaraeTbCa AeTafibHO PO3MNOAinuTy GYHKLIT Ta 060B'A3KN OCHOBHUX COLianibHUX
Knacis y nonituko-npasosin cuctemi CrapogaBHboi pedil.

'Annotation.

The article is devoted to understanding the main aspects of the category of obligation in the political
and legal heritage of the ancient Greek philosopher Aristotle. The authors emphasize that the philosoph-
ical concept of Aristotle was formed under the influence of the views of Socrates and Plato. Based on this,
Aristotle derives his concept of obligation on Plato’s morals and ethics and Socrates’ idea of good. The
study argues that Aristotle makes the category of obligation basic in the organization of social harmony,
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believing that it is through an effective formally defined mechanism of rights and obligations that the
state can guarantee social balance, which directly corresponds to his understanding of basic categories
such as justice and equality. The authors emphasize that Aristotle seeks to detail the functions and re-
sponsibilities of the major social classes in the political and legal system of ancient Greece.
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V' THE PRINCIPLE OF HUMANISM AS
A PREREQUISITE FOR THE CONTENT
OF SOMATIC HUMAN RIGHTS

'Hromovchuk M.V, Danko D.V., Danko A.V.

Key words:
human rights, constitutional principles, constitutionalism, humanism.

'Formulation of the problem. Humanism is a philosophical and ethical-sociological principle of
attitude to man as the highest value. As a spiritual and cultural phenomenon, humanism is the main con-
tent of the civilizational process, during which it manifests itself in various qualities: ethical norm, social
ideal, spiritual value, freedom of will, mutual assistance and cooperation, respect for individual rights and
dignity, equality and equality, justice, protection from evil and violence [20].

Human and civil rights are the most important institution, which has been developed not only in
constitutional law, but also in the theory of law and other sectoral legislation. In the second half of the XX
century, this institute came to the fore, both domestically and internationally. The Institute for Human and
Civil Rights and Freedoms is one of the most significant results of the legal development of society, from
ancient times to the present day, when human rights have become an essential attribute of a democratic
state governed by the rule of law. Adhering to the legal concept of human rights in its modern meaning,
writes T.Zhivulin, the Constitution declared man, his rights and freedoms of the highest value. In modern
states, human and civil rights and freedoms are guaranteed not only by the Constitution and other na-
tional legislation, but also in accordance with generally accepted norms and principles of international
law. This is an extremely important provision, as universally recognized norms and principles of interna-
tional law, international treaties of the state are proclaimed as part of its national legal system [1, p. 12].

The modern approach with the declared principles of democracy is somewhat outdated and the
whole world needs to rethink the acquired and seek new approaches to understanding equality, justice,
protection, etc.

The necessary stability of the concept of protection of human and civil rights and freedoms is achieved
by relying on a system of principles tested by science and practice. The viability and progressiveness
of this concept is formed through a combination of legal, moral, traditional and other socio-regulatory
norms. Taking into account such an approach will prevent legal negativity from becoming the dominant
phenomenon of the legal system, restrain the onslaught of legal nihilism and indifference [2, p. 551.

Presenting main material. The term “principle” (from the Latin principium) - the beginning, the basis.
At the same time, the principle is what underlies a certain theory of science, the inner convictions of man,
the basic rule of conduct [3, p. 547]. According to V. Dahl, the word “principle” means a scientific or moral
principle, basis, rule, from which do not deviate [4, p. 431]. In legal doctrine, when defining the concept
of principles of law, scholars use such categories as initial theoretical positions, basic, guiding principles
(ideas), general regulations, guiding principles, patterns, essence, coordinate system and more. Many
categories are homogeneous. Therefore, the principles are general, guiding (basic, main, starting, initial
theoretical, general normative-guiding, guiding) provisions [5, p. 411.

Thus, the principles are a kind of indicators that demonstrate the degree of development of the law
itself, starting points that show the vector of legal regulation. Of course, the principles of law should re-
flect and express the basic values on which the law is focused, to carry the basis of “ideal” law. The purpose
of legal principles is to ensure the ideological unity of lawmaking, law enforcement and law and order in
general. They permeate the entire legal system of society, focusing its development on universal, most
valuable ideals: democracy, justice, equality, humanism, individual freedom, etc. [6, p. 44] Therefore, in
historical terms, the principles precede the formation of a certain historical type of law. They serve as a
kind of ideological plan, according to which the legislation is formed, the practice of its implementation
is formed [7, p. 35-35].

Principles of law as an important element of law inherit this quality, in other words, the principles of
law are inherent in the system. In this regard, the thesis is absolutely true that “the principles of law must
be taken into account in the system” [8, p. 155]. Without systematicity, organic interconnection and in-
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terdependence of the principles of law, on the one hand, and their hierarchy and interdependence - on
the other, it is impossible, or rather, it would be meaningless to talk not only about their effectiveness,
but even about their social significance [ 9, p. 239]. Systematic principles of law, in the opinion of V. Ko-
lisnichenko, means both the presence of relevant components and their relationship [10]. Thus, this prop-
erty of the principles of law sets the task of their classification.

It should be noted that today there is no single list of principles of law, each author distinguishes his
classification and adheres to his own opinion, but almost all scholars agree that the principles are objec-
tively inherent in the law of quality.

Thus, in particular, V. Khropanyuk refers to the basic legal principles of social freedom, social justice,
democracy, humanism, equality before the law, unity of legal rights and responsibilities, responsibility for
quilt, legality [11, p. 215].

L. Yavich gave the most complete classification of the principles of law. There is a whole hierarchy of
principles of law, in which there is a certain system and subordination. Legal principles and principles of
law are constantly in dialectical development and formation. For example, the principles of the rule of
law arose long before the rule of law and only in the process of creating new legislation in Ukraine were
reflected [12, p. 44].

Thus, the activities of the state should be aimed at ensuring respect for all established human rights
and freedoms. So it is clear that all these legal axioms are designed to ensure individual rights and civil
liberties. The fundamental principle of law, according to E.Trukhanov, should be recognized the principle
of humanism, which is a social ideal, according to which man - the key value of a democratic society, and
the leitmotif and purpose of the legal system - to ensure its rights and freedoms. Humanism is a perva-
sive and most fundamental principle of law, which means recognizing the value of man, respect for his
dignity, providing the necessary conditions and opportunities for respect for his rights and freedoms, the
pursuit of his good as the goal of social progress. It is on how this principle is implemented in law, how
deeply its meaning is understood by the public consciousness, depends on the further development of
law and humanity as a whole [13, p. 271.

Thus, in modern philosophical literature, humanism (from the Latin humanus - human) is understood
as a system of worldviews, the center of which is man, his personality, high purpose and the right to free
self-realization. Humanism determines the liberation of human capabilities, its well-being as a criterion
for assessing social institutions, and humanity - the norm of relations between individuals, ethnic and
social groups, states [13, p. 134]. Humanism as a feature of world culture has enriched ethical thought by
recognizing the self-worth of human and earthly life. Hence the idea of happiness, justice and equality of
people gradually developed [14, p. 6].

There are many philosophical definitions of the concept of humanism. One of them defines humanism
as the recognition of the value of the human person, his right to free development and manifestation of
their abilities, the right to freedom and happiness, the assertion of human good as a criterion for assess-
ing social relations [15, p. 14].

Without aiming to study the history of the development of this phenomenon, let us just note that the
most successful attempt to penetrate into its essence is a dialectical opposition to its antipode - antihu-
manism. Antihumanism is, first of all, the constraints that hinder the growth of creativity above the level
that is considered common in culture and society. It takes the form of a ban on innovation, the procla-
mation of values, the inviolability of certain dogmas. The specific content of human history constantly
contains different directions of people. The history of mankind can be considered as the history of the
struggle between freedom and non-freedom, slavery, creativity - with its historical limitations. And the
most important element of the content of the historical process is the struggle of humanism and anti-hu-
manism [16, p. 6].

In essence, writes S. Pogrebnyak, humanism is a worldview, at the center of which is the idea of man
as the highest value, an ideology that focuses primarily on the positive of man in recognizing its nega-
tivity, which requires control and restrictions. In its most generalized form, humanism is a philosophical,
ethical and natural-legal principle that gives a person the status of absolute value [17, p. 33]. At the same
time, the scientist quoted by us rightly notes, the highest humanitarian principles, conditioned by the
essence of society and the human desire for a high, dignified position, are realized primarily in the values
of natural law. However, the researcher notes, humanism, along with freedom, justice and equality, is
undoubtedly one of the main principles of positive law. This must be taken into account when creating,
implementing, applying and interpreting legal norms [17, p. 34-35].

Fundamentality and universality of the principle of humanism is due to the system of its imperatives
and sub-imperatives, its structural components. When considering the formal and practical aspects of
the implementation of the principle of humanism, we inevitably face the problem of its polystructurality,
because the implementation of this principle affects the need to implement its components [18, p. 25].
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One of the components, in our opinion, is the state of morality of society, the achievement of the
highest development of society is directly related to the level of development of a member of such a
society, citizen, official, etc. In a society with a high level of morality and ethics does not matter whether
these rights are formalized or not, because the realization of human rights in such a society is natural
[19, p. 35].

However, it should be noted that the category of humanism is not new. Even in Soviet times, the so-
cialist law existing at that time was considered the most humane law in the world, as socialism was seen
as the most progressive world phenomenon. The humanism of Soviet law was seen by scholars, first of all,
in the elimination of class and social antagonisms, as well as in the fundamental rights and freedoms of
Soviet citizens formally proclaimed in all Soviet constitutions [6, p. 30].

Conclusions. Humanism, as a legal category, is a worldview that views man as the highest, self-suffi-
cient and self-aware value. Humanism expresses attitudes toward man in at least two ways: Thus, human-
ism is a certain moral requirement for human behavior, is a certain category of moral awareness of man
of the highest social value in the state.

W Annotation.

Itis determined that human and civil rights are the most important institution, which has been devel-
oped not only in constitutional law, but also in the theory of law and in other sectoral legislation. In the
second half of the XX century, this institution came to the fore, both domestically and internationally. The
Institute of Human and Civil Rights and Freedoms is one of the most significant results of the legal devel-
opment of society, from ancient times to the present day, when human rights have become an essential
attribute of a democratic state governed by the rule of law. The modern approach with the declared prin-
ciples of democracy is somewhat outdated and the whole world needs to rethink the acquired and find
new approaches to understanding equality, justice, protection, etc.

The necessary stability of the concept of protection of human and civil rights and freedoms is achieved
by relying on a system of principles tested by science and practice. The viability and progressiveness
of this concept is formed through a combination of legal, moral, traditional, and other socio-regulatory
norms. Taking into account such an approach will prevent legal negativity from becoming a dominant
phenomenon of the legal system, restrain the onslaught of legal nihilism and indifference.

It is indicated that the principles are a kind of indicators that demonstrate the degree of development
of the law itself, starting points that show the vector of legal regulation. Of course, the principles of law
should reflect and express the basic values on which the law is focused, to carry the basis of “ideal” law.
The purpose of legal principles is to ensure the ideological unity of lawmaking, law enforcement and law
and order in general. They permeate the entire legal system of society, focusing its development on uni-
versal, most valuable ideals: democracy, justice, equality, humanism, individual freedom, etc.

Definitely, humanism, as a legal category, is a worldview that considers man as a higher, self-sufficient
and self-aware value. Humanism expresses the attitude to man in at least two ways: Thus, humanism is
a certain moral requirement for human behavior, ie a certain category of moral awareness of man of the
highest social value in the state.
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'Statement of the problem in general and its connection with important scientific and practical
problems. In recent years, the international documents on sustainable development have paid more and
more attention to the functioning of the “green” economy and its tools that are aimed primarily at sus-
pension climate warming. The Kyoto Protocol, the Paris Agreement and a number of important additions
to them have been adopted to solve the specified problem at the international level under the auspices
of the UN, but the productivity of these agreements is still insufficient, which has repeatedly been high-
lighted at the World economic forum in Davos[1]. This primarily applies to Ukraine and other developing
countries, which have not yet managed to form effective tools for the development of a “green” economy
in their countries. Therefore, studying the experience of using such tools in the leading countries of the
world should help them, as well as Ukraine, to fulfill the set task.

One of the main reasons for the lack of the carrying out this task in Ukraine and other developing coun-
tries is significant corruption at all levels of government, which, in particular, leads to the non-transparent
using of “green” funds that have been provided to these countries by foreign investors. Therefore, new
research is needed, which would help to optimize the structure of “green” tools regarding their using in
different countries, their place in providing sustainable development, the features of the using of climate
investment in modern conditions for the creation of “green” work places. The latter task is very important
for many developing countries and Ukraine, since in recent decades our country, as in a number of other
post-socialist countries, has undergone deindustrialization, and the development of a “green” economy
could overcome the specified negative trend. It is worth noting the international growth indicators of the
market of “green finances” in the period from 2013 to 2019[2].

Figure 1: Growth of the Green Finance
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Analysis of the recent studies, in which the problem have begun to address. Both foreign and Ukrainian
scientists have made a significant contribution to the research of the impact of “green” financial tools for
the providing of the conditions for sustainable development in general and the “green” economy in par-
ticular. Among them, first of all, it is necessary to name such as: Ye. Barbiyer, |. Bystryakov, M. Burkinskyi,
E. Waitszecker, I. Vakhovych, O. Veklych, T. Galushkina, V. Golyan, O. Gubanova, B. Danylyshyn, G. Deili,
Ye. Yermakova, A. Kameron, J. Kvach, V. Kravtsiv, N. Krafts, D. Lyzhin, O. Lyashenko, A. Markandia, A. Ro-
manovska, O. Sokhatska, D. Piars, B. Porfiriev, B. Rubtsov, P. Sabluk, N. Stankevych, D. Stiglitz, K. Stiuart,
Dj. Siebert, Yu. Tunytsya, Dj. Farley, M. Khvesyk, E. Khlobystov and others. At the same time, their work
has not yet developed a systematic approach to determining the optimal structure of tools of the in-
fluence on the development of a “green” economy for different countries of the world. Quite often the
using of these tools has a temporary nature, the actions of individual countries on their using are not
properly coordinated among themselves at the global level. In addition, the influence of climate invest-
ment on the creation of “green” work places and on solving other problems of sustainable development
is insufficiently analyzed. The introduction of a “green” tariff has proved to be a very difficult problem for
a number of countries, and Ukraine in particular. Its use has led to an increase in electricity prices for all
Ukrainian consumers while simultaneous receiving large profits by several large producers of renewable
energy (primarily by the owners of solar and wind power plants), which indicates the need to find new
approaches to the using of “green”tariff in Ukraine. In addition, currently, serious changes are taking place
in the structure of “green”finances entities, which are important to be analyzed. If earlier they were mainly
international environmental organizations, the EU and developed countries, in modern conditions the
role of regions of individual countries, households, organizations of consumers, etc. is growing. In re-
cent years, the role of united territorial communities (UTC) and associations of co-owners of apartment
buildings (ACBS) in solving environmental issues has been gradually growing in Ukraine, which requires
appropriate research of positives and negatives in this process. In particular, the increasing of the role of
the state and UTC becomes positive in the specified processes, but at the same time, the role of districts
and oblasts is decreasing.

The purpose and objectives of the research. All the above indicates the need to determine the optimal
structure of “green”financial tools, which are suitable for the effective using in a given country, taking into
account the existing for it financial resources and legal support. It is also necessary to find out the content
of such a component of “green” financial tools as climate investment, their structure, functions and fea-
tures of the using in different countries. In accordance with the specified purpose, it is important to solve
the following tasks: to analyze the structure of “green” financial tools that are used in the leading coun-
tries of the world; to identify those that are suitable for developing countries, taking into account their
financial capabilities and existing legislative support; to outline ways for cooperation between develop-
ing countries and international financial organizations regarding the providing of financial assistance to
these countries for the accelerated introduction of existing and new “green” financial tools; to provide for
legislative measures regarding prevention of the using of toxic investments in the developing countries;
to identify the existing problems in the using of climate investment in Ukraine to ensure conditions for
sustainable development and possible ways to solve them, taking into account the experience of leading
countries of the world.

Statement of basic material. The concept of sustainable development that is formulated in the doc-
ument “Our common future” (1987), which was developed by the International commission on environ-
ment and development of the United Nations. The United Nations program on The Environment and a
number of international organizations and trade unions launched the “Green work places” initiative on
development of these ideas in 2008. The agreed efforts of governments, employers and trade unions
that are aimed into the development and implementation of environmentally sustainable and consistent
policy regarding the creation of relevant work places are supported in it, among other things. According
to the international labor organization experts, a policy of climate transition in the conditions of indus-
trial transformation can provide 60 million work places. In particular, in November 2020, the plan of the
“Green Industrial Revolution for Britain” was presented, according to which it is planned to achieve “zero”
emissions of greenhouse gas by 2050 and create 250 thousand work places[3]. This is very important in
the conditions of modern scientific and technological revolution, which contributes to their significant
reduction. The latter primarily concerns many developing countries, including Ukraine, where for 30 years
of independence there was a mass deindustrialization, which led to a mass departure of skilled workers
abroad.

The Paris Climate Agreement states that the strategic goal of human development is to accelerate
the transition to society and the economy, which consume low carbon technologies, but the real state of
production and consumption still does not allow us to say that this can be realized in the next 20-30 years.
In particular, the coal generation will continue to grow in the short and medium term in China and India.
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A similar situation will be typical for the economies of Japan and South Korea. The United States and Po-
land are increasing investment in the development of the coal industry and thermal power sector, which
uses coal. In addition, Japanese corporations are going to invest about 10 billion US dollars in the coming
years into the coal industry of Mozambique or Myanmar, and German corporations plan to finance the
coal companies in South Africa, India and the Philippines. Therefore, in our opinion, it is important to
find transitional mechanisms that will allow combining the concept of sustainable development with the
concept of “green” economy in order to achieve the goals of sustainable development. One of the links
of combining the specified concepts may become the using of “green” financial tools, which are aimed at
harmonizing the relationship between man and nature. The application of “green” financial tools for the
creation of green work places is enshrined in international climate documents, particularly in the Paris
Agreement. In particular, the need for accelerated development of innovation, particularly in the energy
sector to preserve the climate and the development of renewable energy sources (RES) is emphasized
in it. This is due to new trends in energy production for the future, which must be necessarily taken into
account in Ukraine.

The components of the “green economy” are “green” finances, investment finances, asset administra-
tive bodies, insurance, which in turn are divided into separate components. “Green” finances, in turn, in-
cludes various fields of finances and financial products. All of them are combined in three directions: 1)
infrastructure financing; 2) financial assistance to industries and companies; 3) financial markets [4, p.
14-15]. There is such a component as climate finances in the structure of “green” finances. They are under-
stood primarily as the cost for the development of low-carbon technologies and reducing greenhouse
gas emissions and/or adaptation to the changing of climate and its consequences [5, p. 6]. An important
component of climate finances are climate investments, which have not yet found its specific definition.
In our opinion, climate investments are funds of international climate funds (primarily the Green climate
fund, funds of the EU and other international organizations), budget funds of individual states and their
regions and individual communities, as well as funds of individual enterprises and citizens that are used
for providing and improving the climate on the planet. Climate innovations have become an important
object of climate investments in recent years, which are primarily aimed at stimulating the production
of renewable sources of the energy. China, which is the leader of “green” financing, includes to the main
elements of “green”finances the following: the pilot zones of “green”funding, “green” credits, “green” funds
and public-private partnerships, “green” securities, “green” insurance, environmental credit trade, environ-
mental risks, etc. All of them are reflected in the Guide to the creation of a “green financial system’, which
was adopted in 2016 [6, p. 341].

In general, the analysis of foreign and Ukrainian scientific literature allows to state that the mechanism
of functioning of “green” finances in most countries of the world includes the following components:
financial climate sanctions; financial climate compensations; climate investment and innovation; “green”
credits; financial benefits for producers of restorative energy (“green”tariff). Financial assistance, loans and
credits to countries that have been affected by climate change are classified to the structural elements
of the mechanism for the functioning of “green” finances at the interstate level. Mostly they are provided
by the Global environment facility, Specialized fund for combating the changes of climate, Fund for assis-
tance to the least developed countries, Green climate fund of the UN and various funds, which have been
created by the EU and individual developed countries. The problem is the insufficiency of funds in most of
these funds, as they are formed by the leading countries of the world on a voluntary basis. Therefore, it is
difficult to expect the providing of appropriate funds from these funds to solve environmental problems
in Ukraine, particularly in the Donbass, since in many developing countries the ecological situation is still
worse than in our country. At the same time, Ukrainian economic entities, state and local government
structures need to cooperate more actively in resolving financial issues, which are related to overcoming
environmental problems, with the relevant funds of the EU. In the coming years, this organization will
spend 1,85 trillion euros to implement the “green course’, and one of its elements is the reorientation of
productions from the EU to third countries. At the same time, Ukraine is considered here as one of the
most promising markets. At the same time, it is important to prevent the displacement of so-called “dirty”
production in an environmental manner and attraction of toxic investment to our country. The difficul-
ty of solving these problems lies in the interesting of both state institutions and local governments, to
attract any investment, as long as they would help to create the additional work places on the ground.

The application of the “green” tariff is very problematic in the mechanism of functioning of “green” fi-
nances in Ukraine. In particular, the stopping for the so-called current repairs of several units of Ukrainian
nuclear power in order to receive energy into the general power grid in May-June 2020, which is pro-
duced at the enterprises of “green” energy, led to a sharp rise in electricity prices for industrial producers.
The reason for such increasing is the fact that the price of “green” energy is several times higher than elec-
tricity that is produced by its traditional producers. According to the adopted legislative acts, the price of
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“green” energy in Ukraine is set at the so-called “green” tariff by 2030, which is several times higher than
the price of energy, which is produced by traditional producers. In general, the ill-considered actions of
the state and the corruption of top leadership of Ukraine regarding introducing a“green” tariff have led to
the using of so-called “green” energy, which is much more expensive than electricity that is generated by
nuclear power plants (up to 10 times). This situation will take place until 2030, during which Ukraine will
have the highest rate of “green” tariff in Europe (it is 3-5 times higher than this rate in the EU countries).
This will negatively affect the exit of Ukraine from the global economic crisis in 2021, since the electricity
ranks for a significant share of the costs of businesses and households, and Ukrainian and foreign pro-
ducers of “green” energy do not intend to give up excess profits from its production in Ukraine. Therefore,
among practitioners and number of scientists is increasingly beginning to dominate the thought that
the Ukrainian state should immediately review the structure of the mechanism of functioning of “green”
finances, by removing from it financial benefits for producers of “green” energy and by prohibiting their
using in the future, as the cost-effectiveness of such a business far exceeds the return on profitability of in-
vestment in traditional industries of production. For the poorest country in Europe, which is now Ukraine,
these benefits, in their opinion, have become unsustainable for the budget, enterprises and households.
Moreover, there were no benefits for renewable energy producers in the United States, but it began to
develop rapidly through the use of various innovations. At the same time, it is necessary to remember
that the negative Spanish experience regarding the abolishing of the “green” tariff, which led to mass
claims of producers of renewable energy (RE) to the Spanish state to international structures. As a result,
Spain lost all such cases and was forced to return all existing benefits for renewable energy producers,
while also paying large fines.

In the first half of 2020, the Ukrainian authorities entered into the mutual agreements with the major-
ity of producers of the renewable energy regarding the gradually reducing of the rate of the “green” tariff,
promising in return to eliminate the state debt from its payment in 2020-2021, which arose in previous
years. At the same time, not all producers of renewable energy have reached such a compromise, while
threatening to file appropriate claims against Ukraine in international courts. So far, this problem remains
unresolved fully. A possible way to solve the problem of the state debt to the producers of renewable
energy could become the issuance of long-term government “green” bonds, funds from which our state
would direct to repay debts to producers of “green” energy. In addition, it would be expedient to finan-
cially interest the producers of renewable energy (both Ukrainian and foreign), to which the state owed
for the provided “green” electricity, to buy Ukrainian “green” bonds, while setting higher interest rates for
them. It is also important to allow the sale of such bonds to producers of renewable energy both in the
domestic and foreign markets, which would help the Ukrainian state to settle the existing debt to them,
without violating existing norms of the legislation and without scaring foreign investors off our country.

In general, in our opinion, it is advisable to leave the “green” tariff in Ukraine only for households and
producers of “green” energy (there are already 30 thousand of them in our country), by abolishing it in
2030 for all large and medium-sized producers of renewable energy, as it has been done in the leading
countries of the world. For Ukraine, such a mechanism should be predicted primarily for households in
energy-poor regions of our country.

One of the ways of solving the problem with the using of “green” tariff could be (following the exam-
ple of foreign countries) the transition to the sale of “green” energy at auctions in Ukraine, but the timely
adoption of appropriate legislation was required for it, which was hampered by representatives of the
previous government. Therefore, it is necessary to adopt the appropriate legislation, which at least from
2021 provided for the sale of renewable energy by new its producers only on auction principles. It is also
important to anticipate the availability of reserve energy capacity (in this regard, the experience of Brazil
is indicative) in the commissioning of new “green” power plants, since the production of electricity by the
latter is characterized by significant unevenness (minimum in the winter, maximum in the summer), what
puts under the attack entire energy system of Ukraine. Experts have repeatedly warned the government
about this, but the authorities have ignored these warnings. In addition, the employees of the Security
Service of Ukraine in 2018 warned the Ukrainian government about the danger of disconnection of the
nuclear power plants in the coming years, in order to accept “green” energy into the energy system of the
country and the need to stop the construction of new solar and wind power plants in the South and East
of Ukraine, where there is already an excess of energy capacity.

One of the options for providing the continuous operation of the nuclear power plants in Ukraine may
become the operation of crypto currency farms on their territories, in order to use the surplus electricity
that are currently produced at the nuclear power plants. The government is already considering a similar
project, although there are also many unresolved problems. One of them, in our opinion, is that with the
rapid exit of economy of Ukraine from the crisis in the coming years in our country there may appear
a problem of electricity shortfall, primarily for enterprises in the South and East of Ukraine, which may
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provoke the political instability in these regions. Moreover, the local elections in October 2020 showed a
sharp decline in the rating of the ruling party “Sluga narodu” and the President of Ukraine. In addition, it is
necessary to take into account the fact that most of the capacities of the Ukrainian thermal powers plant
are already worn out and require the immediate modernization. The requirements of the EU to reduce
energy production with fossil fuels, which are still very difficult to implement in Ukraine, should also be
taken into account.

It would be appropriate to provide for the creation of so-called energy storage facilities at their en-
terprises for producers of the renewable energy in our country in the future, which would allow storing
the excessive “green” energy that is produced in the spring-summer period and provide it away in the au-
tumn-winter period, which would help to stabilize the work of the unified energy system of Ukraine. The
state must predict certain financial benefits for producers of the renewable energy to build the specified
energy storage facilities, since their building and using are very costly for business. Funds for this could
be obtained by our state through the issuance of so-called “green” bonds, which are becoming more
common in the world.

The separation of the carbon tax from the structure of the environmental tax, which has been done
in a number of countries of the world, is not less difficult problem in Ukraine. Its solving will allow a more
objective assessment of the level of greenhouse gas emissions in the country and penalize those who re-
duce their real level. It would be appropriate for all producers of the greenhouse gas to set quotas of their
emission, for exceeding of which they must pay increased penalties at the level of the leading countries
of the world. In addition, it would stop the transfer of “dirty”, in climate term, production to Ukraine, which
is observed during all the years of independence. This is facilitated by the excessive corruption of the
government at all levels, as evidenced by the granting of permits for the building of “green” power plants
to oligarchic structures in the regions where there is no sufficient reserve capacity. Also, in our opinion,
it would be appropriate to transform the carbon tax into a carbon collecting in Ukraine, to provide its
intended using, which is not happened with the environmental tax yet, most of the incomes from which
are used for national needs.

The state should maximally stimulate the work of the energy saving for the optimization of the using
of electricity in Ukraine, especially in the housing and communal sector, where the electricity is used
very inefficiently. The latter also applies to the enterprises, institutions and establishments of the state
and municipal sector, which are not interested in carrying out such work for various reasons. In addition,
there, where the heads try to do so, they face strong resistance from public and private energy structures,
which quite often write off their excessive costs to state and municipal consumers of the energy. In this
regard, it is worth noting the using of resources of the so-called “revolving” funds in some countries for
the improvement of energy efficiency, particularly the budget institutions, which are already widely used
in Canada, Bulgaria, Thailand and some other countries.

In particular, the following mechanism of the “revolving” fund was used in the city of Novodvinsk (Rus-
sia): the resources that have been saved on the modernization of the building of the first school (savings
reached 35%), went to the modernization of the building of the next school and so on. This is the essence
of the “revolving” fund: the resources are constantly returned and reused in the next project. At the same
time, we must bear in mind that the projects on the energy efficiency, which are initiated by the author-
ities from above, and not by the owners of public buildings and housing, may move slowly. In particular,
investment projects on the energy efficiency have been developed at the initiative of the municipality
in Lithuania, since 2013. The intended administrator of the international program from the municipality
searches funds and organizes the work, not the homeowners. Therefore, such projects in Lithuania are
not being implemented as fast as it was planned.

In general, the main features of successful energy modernization in the countries of the Eastern Eu-
rope, according to the thought of specialists of the World Bank, should become: the market prices on the
energy and the absence of unreasonable subsidies to the population; the creation of collective owners in
apartment buildings; the building of a system that would stimulate making the decisions regarding the
holding of the energy efficiency measures by the owners themselves, not by the city or the state; the level
of compensation to the population for the energy saving costs should not exceed 50%. Regarding the
last point, in our opinion, it is insufficient for Ukraine in current conditions, because most people are poor
in the country, (their number reached almost 50% in 2020, because of the economic crisis that is associ-
ated with the COVID-19 pandemic). Therefore, many condominiums in Ukraine can not afford measures
of the serious work on energy modernization of their homes, without mentioning the measures of the
introduction of alternative sources of the energy. At the same time, the necessary funds for such activity
began to appear in the united territorial communities, which would be helpful to be directed primarily to
the energy modernization of the obsolete housing stock, in which, as a rule, lives a significant part of the
current retirees, who received this accommodation in the 70-80s of the twentieth century.
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Conclusions and suggestions. It is important to adapt the financial tool that has been developed
in the leading countries of the world regarding the accelerated development of the “green” economy
to the financial opportunities of the less developed countries, including Ukraine. To that end, such
countries need to allocate certain financial resources from international environmental funds for the
relevant environmental commitments of these countries regarding the compliance with international
environmental standards. Strengthening environmental penalties against the developing countries
in the current conditions of overcoming the negative consequences of COVID-19 regarding the de-
ficiency of their pace of transition to a “green” economy and climate standards, seems to be counter-
productive.

The introduction of a “green” tariff and carbon tax in the less developed countries should be encour-
aged by international environmental organizations and developed countries, since these countries do
not yet have sufficient financial resources for these measures. An important tool of such a policy might be
the purchase of “green” bonds that have been issued by the less developed countries, the foreign inves-
tors from the leading countries of the world.

The unstable political and economic situation, the complicated legal framework, the monopoly of
regional energy production companies (most of which are privatized by oligarchic structures), the lack of
domestic effective “green” technologies are serious reasons for deceleration of investing in the develop-
ment of alternative energy in Ukraine, that lead to high costs while establishment of the projects on the
alternative energy.

W Annotation.

The structure of the tools of “green” finances is considered in the article, the authors analyze the role
of “green”finances in the providing of sustainable development in different countries of the world, in the
overcoming of warming in the world and in Ukraine. The authors of the article research the features of
the use of international environmental funds for the development of renewable sources of energy and
improvement of climate. The provisions of the article determine the optimal structure of “green” financial
tools, which are suitable for effective using in a given country, taking into account their available financial
resources and legal support. The content of such a component of “green” financial tools as climate invest-
ment is found out, their structure, functions and features of the using in different country.

The authors of article research the structure of “green” financial tools, which are used countries of
the Visegrad Group in the leading countries of the world; identify those that are suitable for developing
countries, taking into account their financial capabilities and legislation support; identify ways for de-
veloping countries to cooperate with international financial organizations regarding providing financial
assistance to these countries to accelerate the implementation of existing and new “green”financial tools;
provide for legislative measures regarding the prevention of the use of toxic investments in the develop-
ing countries; identify the existing problems in the use of climate investment in Ukraine for the provision
of conditions of sustainable development and the possible ways to solve them, taking into account the
experience of leading countries of the world.

The authors suggest the developing countries to allocate certain financial resources from internation-
al environmental funds to the relevant environmental commitments of these countries to comply with
international environmental standards in conclusion. Strengthening environmental penalties against
developing countries in the current conditions of overcoming the negative consequences of COVID-19
regarding the failure of their pace of transition to a “green” economy and climate standards seems to be
counterproductive. The introduction of a “green” tariff and carbon tax in less developed countries should
be encouraged by the international environmental organizations and developed countries, as these
countries do not yet have sufficient financial resources for these measures. An important tool of such a
policy could be the purchase of the “green” bonds that are issued by less developed countries, foreign
investors from the leading countries of the world.
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'Formulation of the problem. In recent decades the right to data protection has rapidly evolved
along with the development of information technologies and received its growing independence and
vital role in modern life. Since its emergence, the personal data protection concept was guaranteed in
the international treaties as a part of the broader objective - to secure the fundamental rights and free-
doms, in particular the right to privacy, with regard to automatic processing of personal data. However,
given the multifaceted nature of data protection, the right to personal data protection may raise issues
concerning the implementation of the other fundamental rights in practice. It is, therefore, of the utmost
importance to ensure a fair balance between fundamental rights and freedoms. The leading role in bal-
ancing and establishing the proportionality between the fundamental rights in conflict is devoted to the
European Court of Human Rights and the Court of Justice of the European Union (hereinafter — the ECtHR
and the CJEU).

The state of the research of the topic. The international law doctrine devotes its particular attention
to theissue of personal data protection in the modern era. Yet the problems of balance of the right to data
protection towards the other fundamental rights continue evolving simultaneously with the develop-
ment of the new technologies, strengthening the capacity of the Internet and communication network,
and, thus, leading to raising more complex practical cases. In this respect, the comprehensive analysis of
the theoretical and practical issues associated with the facilitation of the right to personal data protection
is to be considered in light of the relevant case law. The analysis of the jurisprudence of the ECtHR and the
CJEU allows for narrowing the gap between balancing the fundamental rights and ensuring an adequate
level of data protection.

Presentation of the main material. Given the rapid development of information technologies, the
right to protection of private life has evolved to protect the individual against misuse of personal data.
However, globalization, diversification and the persistent need for the transfrontier data flows led to the
emergence and development of the new right to personal data protection. Although, at the outset, the
right to data protection had been deemed as another facet of privacy, it is currently receiving its growing
importance as a fundamental human right.

The international legal standards on data protection were formulated by and large within the activity
of the Council of Europe and the European Union. It should be stressed that the first, and currently the
only, binding international treaty which comprehensively regulates the issues of personal data protec-
tion and outlines essential data protection standards is Council of Europe Convention no. 108 On the
Protection of Individuals with regard to Automatic Processing of Personal Data (hereinafter - Convention
no. 108). Yet, from the moment of its adoption, Convention no.108 aimed to secure the right to privacy
in the context of the automatic processing of personal data. Thus, the right to data protection was only
recognized in Convention no. 108 as an inherent part of the right to privacy.

Meanwhile, the reference must be made to the European Convention on Human Rights (hereinafter —
ECHR or Convention), the fundamental human rights treaty of the Council of Europe. Although the data
protection concept emerged after the adoption of the ECHR, the latter was not perceived as an instru-
ment for adequate protection of personal data. Moreover, the Convention, while guarantying the right to
private life in Article 8, makes no reference to the right to personal data, nor is the latter mentioned in any
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of the additional protocols to the Convention. However, the ECtHR has recognized and is gradually foster-
ing the right to data protection under the Convention system by implying the living instrument doctrine,
which is founded on the concept that in order to be ‘practical and effective, not theoretical and illusory’
the rights and freedoms listed in the Convention should not be deemed as exhausted [1].

Turning to the European Union realm, the right to personal data protection is incorporated in the EU
founding treaties in Article 16 of the Treaty on the Functioning of the European Union, which succeeded
Article 286 of the Treaty Establishing the European Community. It is also detailed in the secondary leg-
islation in the Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the processing of personal data and on the free movement of
such data (also known as Data Protection Directive). However, it was only after the entry into force of the
Lisbon Treaty in 2009 that the Charter of Fundamental Rights of the European Union (hereinafter - the
Charter or CFR) recognized the right to protection of personal data as a fundamental right within the EU
legal system and, hence, guaranteed it as a standalone right alongside with right to privacy.

It should be stressed that unlike the Council of Europe, where human rights, democracy and the rule
of law constitute the core values that guide its work, the EU was founded primarily as economic and po-
litical integration, thus, driven by market values, and it was the CFR that encompassed the fundamental
rights and freedoms as the underpinning value within the EU legal order. Nevertheless, the digital era
challenges, modern developments in the communication sphere, cutting-edge technologies and inno-
vations shifted the perception of data protection and led to its recognition as a fundamental right within
the existing human rights framework. Given the above, Convention no. 108 and the EU data protection
legislation have been modernized and harmonized to reflect current realities and reinforce and strength-
en data protection. As a result, the modernized Convention no.108, usually referred to as Convention no.
108+, and the recently adopted EU Regulation 2016/679 On the protection of natural persons with regard
to the processing of personal data and on the free movement of such data of 27 April 2016 (General Data
Protection Regulation) both explicitly ensure the right of the individual to the protection of personal data.

There is no doubt that the right to protection of personal data is quite a complicated phenomenon
since, on the one hand, it is inextricably linked to the privacy and protection of other fundamental rights,
but at the same time, it contributes to the realization of such aspects as, in particular, the right to access
own data, the right to be forgotten or the right not to be subject to automated decision-making, that are
not protected under any of the other fundamental human rights. The latter fact indicates the unique and
distinctive nature of the right to data protection. In this regard, the effectiveness of the right to data pro-
tection and its correlation with other fundamental rights are sufficiently dependent on the interpretation
provided by the ECtHR and the CJEU.

As rightly pointed out by B. van der Sloot and L. Beegrave, the right to protection of personal data in
the Convention system emerged as a result of the application of the living instrument doctrine to the Ar-
ticle 8 of the Convention, which is usually functioning as the primary reference when the ECtHR accepts
new rights and freedoms [2, p.233-234; 3, p.252-253]. Given that the right to protection of personal data
emerged under the Convention system by enlarging the scope of Article 8 of the ECHR, the vast majority
of ECtHR approaches to data protection are formed and set out in its judgments under that Article. How-
ever, the protection of personal data is not limited to Article 8 of the ECHR and may concern the exercise
of other Convention rights and freedoms. Notably, this right is not absolute and is subject to limitations
by other interests, including public safety and the rights and freedoms of others. In this context, the
ECtHR applies the principle of proportionality to ensure that a fair balance is struck between the compet-
ing rights and freedoms guaranteed by the ECHR.

As argued by S. Van Drooghenbroeck and C. Rizcallah, from a theoretical perspective, it could be as-
sumed that an integral core of fundamental rights is an inalienable element of the fundamental rights’
restriction framework as entailed by the ECHR [ 4, p. 908]. In the cases of data protection, the balance
between the interests at stake is hardly evident, given that the right to personal data protection is not an
absolute right. For instance, in a number of cases, the ECtHR analyzed measures taken by the authorities
in the context of court proceedings that led to the disclosure of personal data of parties of court pro-
ceedings or third parties, although this information might be necessary for the administration of justice.
The latter was the issue in L.L. v. France related to the reproduction by a court of the applicant’s medical
data in a decision concerning divorce. It was stressed that, in view of the fundamental importance of
the protection of personal data, the disclosure of the applicant’s health data to the wide public was not
proportionate to the aim pursued [5]. Another example is Surikov v. Ukraine, which concerned unlawful
collection and storage by the employer of the sensitive data about the applicant’s mental health, usage
of such data during the promotion process and disclosure of such data to the applicant’s colleagues and
later to the court. The ECtHR further noted that domestic courts failed to address pertinent and important
points raised by the applicant in data protection proceedings, which led to a violation of Article 6 [6].
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It is noteworthy that the ECtHR also considered issues associated with the protection of personal data
in terms of Article 9 of the Convention, which guarantees freedom of thought, conscience and religion. In
that respect, it is to note the Court’s findings in Sinan Isik v. Turkey, which dealt with the issue of indication
- whether obligatory or optional - of religion in the applicant’s identity card. The ECtHR found a violation
of Article 9, reiterating that freedom to manifest one’s religion or belief also includes a negative aspect,
namely the right of a person not to be obliged to disclose his or her religion or to act in such a way that
allows concluding that this person holds, or alternatively does not hold, such beliefs. It was stressed that
the mere need to file a written request to the authorities to change the data on religion in the register and
identity cards, as well as the fact that the identity card has the field “religion’, obliged the person to dis-
close, against his will, data related to religious or personal beliefs, which is closely linked to the individual’s
most intimate aspects. Although the field of religion could be left blank, the very fact of its existence has
a special connotation, as it inevitably allows a distinction to be made between bearers of identity cards
containing information about religion and those who choose not to provide it. Moreover, given that the
identity card is used in everyday life, it is de facto a document that requires the applicant to disclose his
religious beliefs against his will whenever this document is used [7].

The Court also analyzed the balance between the right to privacy, with particular regard to the pro-
tection of one’s personal data and the exercise of freedom of expression and access to information. For
instance, the disclosure without authorization of the confidential information on the administrative cus-
tody proceedings concerning the child was examined in N.S. v. Croatia. The Court highlighted that both
rights to freedom of expression and respect for private life deserve equal respect, and thus the margin of
appreciation afforded to the states should, in principle, be the same. However, the Court has underlined
that since children are particularly vulnerable, the protection of the child’s personal data is of the utmost
importance for the sake of protecting their identity, well-being and dignity, personality development,
psychological integrity and relations with other human beings, in particular between family members [8].
Due regard must be given to the recent case Biancardi v. Italy concerning the civil liability of a journalist
on account of the refusal to de-index the article published on the Internet that dealt with sensitive data
about an individual related to the opened criminal proceedings. In this case, the ECtHR, in the context of
the right to demand the deletion of one’s data or the so-called “right to be forgotten’, proposed new crite-
ria for assessing the need for interference with freedom of expression, which includes the following: 1)the
time frame an article was kept online with particular regard to the purposes for which personal data was
initially processed, 2) the sensitiveness of such data, and 3) the severity of the sanctions imposed [9]. Par-
ticular attention is to be given to the Court’s conclusions in the case of Centre for Democracy and the Rule
of Law v. Ukraine related to the refusal of the Central Election Commission to provide the applicant-or-
ganization with access to information on the education and work of political party leaders contained in
their CVs which were submitted during the parliamentary election campaign on the grounds that it was
confidential and could be made public in full only with the consent of the persons concerned. The ECtHR
emphasized that although the requested information constituted personal data since it concerned the
education and professional activities of political leaders, these individuals were well-known public figures
and, having submitted their CVs during the national parliamentary elections, they inevitably subjected
their qualifications and records to thorough public scrutiny [10].

Another important decision was reached in Segerstedt-Wiberg and Others v. Sweden, where the Court
noted that the storage of personal data related to political opinion, affiliations and activities of all appli-
cants, except for the first one, kept in the state register had been deemed unjustified under Article 8, and
ipso facto constituted an unjustified interference with the rights protected by Articles 10 and 11 since the
storage of such data adversely affected political freedoms of the applicants [11].

Indeed, the determination of a fair balance between the competing human rights is a rather challeng-
ing objective, which requires the ECtHR to adapt its previous criteria to particular cases and scrutinize its
approaches in view of the requirements of the data protection while simultaneously preserving propor-
tionality between the fundamental rights at issue without undue interference the very essence of these
rights. It is to be reiterated, however, that the recognition of the right to personal data protection and its
specific aspects, for instance, rights to access the data, object against its processing, demand rectification
or erasure of data, either in the ECHR or its Protocols would have ensured a sufficiently higher degree of
protection and could minimize practical challenges associated with data protection.

While analyzing the data protection in the EU legal order, there is a need to determine the specificities
of the essence of the fundamental rights of privacy and data protection which obviously have a deep
interrelation. It is evident from the case law of the CJEU that the above rights were not systematically
distinguished and, on the contrary, were intermittently considered a complex phenomenon [12, p. 4]. This
issue is primarily attributed to the fact that the Data Protection Directive conceived personal data as one
of the aspects of the right to privacy and deemed other fundamental rights and freedoms in their cohe-
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sion. It was only after the adoption of the Charter that the right to data protection was perceived as an
autonomous fundamental right specifically guaranteed in Article 8 alongside the right to privacy, which is
safeguarded by Article 7 of the Charter. It was simultaneously reflected in the post-Charter judgements of
the CJEU by acknowledging that Article 8 of the Charter concerns a fundamental right to data protection
which is distinct from that enshrined in Article 7 of the Charter and which has no equivalent in the ECHR
[13].

The interrelation between the fundamental rights is particularly relevant in the light of unrestrained
technological developments in the digital era, which requires respect for the rights to privacy and data
protection, as well as taking into account freedom of expression and information and the right to access
to public documents, which are interlinked and mutually reinforcing. Meanwhile, neither the fundamen-
tal treaties of the EU nor the Charter itself refers explicitly to the question of the hierarchy of fundamental
rights and freedoms. However, as rightly pointed out by M. Brkan, the interference with the essence of the
rights to privacy and data protection is to be defined in each specific case. Thus, the distinction between
notably serious interferences needs to be examined in the light of the proportionality principle and in-
terferences with the essence of those fundamental rights as required by Article 52 (1) of the Charter [14,
p.8671. According to the settled case law of the CJEU, the main requirement of the principle of proportion-
ality is that the EU acts are appropriate for attaining the legitimate objectives pursued by the legislation
atissue and do not extend beyond what is appropriate and necessary to achieve those objectives [15].

It is also argued that particular issues in balancing the right to data protection arise in respect of the
so-called “public interest”and in trying to clarify this concept [16, p. 148]. This issue was examined in Com-
mission v. Bavarian Lager, where the CJEU adjudicated the interplay between the right of public access to
documents and the right to personal data protection. In this regard, the Court concluded that the pro-
tection of personal data prevails if access to the documents could undermine the protection of privacy
and integrity of an individual. The CJEU stressed that the right to access the public documents had to be
interpreted restrictively and must always be examined and assessed in conformity with the EU legislation
concerning the protection of personal data [17].

The important conclusions were also reached in the case of Promusicae related to the disclosure of the
personal data for the purposes of the initiation of civil proceedings in order to ensure effective protection
of the copyright. In this case, it was noted that fundamental right to property, which includes IP rights,
right to effective judicial protection, right to data protection, and right to privacy, were in conflict. The
CJEU stressed that the conflict of fundamental rights needs to be solved with regard to the need to rec-
oncile the requirements of the protection of those various fundamental rights protected by the EU legal
order and strike a fair balance between them [18].

Due regard must be made to the CJEU considerations in the case of Volker, which expanded the hu-
man rights in terms of data protection by recognizing that the right to data protection prevailed over
the principle of transparency. The CJEU quoted the conclusions of the ECtHR that private life is not to be
interpreted restrictively and ascertained that protection of personal data is to be considered given its
function in a society [17]. Furthermore, in case of Puskdr, the CJEU give particular notice to the fact that
the protection of the fundamental right to respect for private life at the European Union level requires
that derogations from the protection of personal data and its limitations should be carried out within the
limits of what is strictly necessary [19].

Another major challenge is the conflict between freedom of expression and the right to data protec-
tion. It was examined in the case of Bodil Lindgvist related to publication on the internet page personal
data relating to a number of the applicant’s coworkers who worked on a voluntary basis in the parish. The
CJEU ruled that the placing information on an internet page related to various persons and identifying
them by name or by other means, for instance, by mentioning their phone number or information on
their working conditions and hobbies, constitutes ‘the processing of personal data wholly or partly by
automatic means. Furthermore, the publication of such data on the Internet made it accessible to an in-
definite number of people, contrary to the exemptions provided by Article 3(2) of Directive 95/46, which
related to the activities that fall outside the scope of Community law and personal or household activities.
These considerations led to the conclusion that data processing was inconsistent with the requirements
of the Directive 95/46, and the right to protection of personal data outweighed the freedom of expression
[20]. Other important conclusions were reached in case of Buivids, which related to the administrative
proceedings in respect of the applicant who made a video recording at the Latvian police station, al-
legedly because of the unlawful conduct of the police, and published it online. The CJEU concluded that
the video recording had not fallen within the processing of personal data solely for “personal and house-
hold use” exemption because it could be seen by an unlimited audience once published on YouTube.
Given the particular circumstances of this case, the CJEU did consider that the journalistic exemption may
apply. The CJEU also referred to the case law of the ECtHR, paying respect to the relevant criteria, includ-
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ing the contribution to a debate of public interest; the degree of the notoriety of the person affected; the
subject of the news report; the content, form and consequences of the publication; and the manner and
circumstances in which the information was obtained [21].

It is noteworthy to mention the case of Tele2 Sveirge and Others concerning the retention of subscrib-
ers’ data by providers of electronic communications. The CJEU outlined that a measure that interferes
with fundamental rights and freedoms may be regarded as proportionate only if necessary and ‘strictly’
proportionate to the intended purpose. Therefore, the disadvantages caused by such measures should
not be disproportionate to the aims pursued. For these reasons, the Court held that Swedish legislation
that allows for the systematic, continuous and indiscriminate retention of all traffic and location data of all
subscribers and registered users relating to all means of electronic communication, even for the purpose
of fighting crime, exceeds the limits of what is strictly necessary and cannot be considered to be justified,
within a democratic society [13].

The explicit conclusion is that the CJEU, in its decisions, assesses the right to data protection in relation
to its unprecedented role in society, which requires interpreting the requirement of proportionality to
ensure an optimal balance between rights at stake. From the theoretical view, this conflict is also to be de-
cided by virtue of proportionality balancing and strict necessity principle without undermining the fun-
damental rights themselves. Yet, various connotations arise while balancing the right to data protection
versus other conflicting rights and public and private interests in practice. Thus, it is the consistency of the
jurisprudence that facilitates the adequate level of protection of the right to personal data protection in
the light of more technologically sophisticated cases.

Conclusion. Since the inception of data protection, its relation to privacy was deemed firm that it
was complicated to precisely establish its notion and its scope and crucial value. Given the unrestrict-
ed technological development and enhanced electronic communication, the right to data protection
currently receives its independence. However, digital era challenges unequivocally led to the growing
overlap between fundamental rights and freedoms, which not only requires focusing on the adherence
to the very essence of the rights at issue but also facilitating the right to data protection in the existing
human rights framework. In that respect, it is the ECtHR and the CJEU that plays a vital role in balancing
the fundamental rights and freedoms, ensuring their efficient protection, as well as promoting the inde-
pendence and significance of the right to data protection as a standalone right within the human rights
framework. The regime of data protection differs in the ECHR and the CJEU, primarily due to the fact that
under the EU law, the right to data protection is unequivocally recognized as a fundamental right, while
under the Convention system, this right emerged by enlarging the scope of application of Article 8 of the
ECHR which guarantees the right to privacy. Nevertheless, both European courts facilitate the unified and
coherent approaches to ensure respect for the very essence of the right to data protection, which often
collides with fundamental rights since there is no hierarchy within the human rights framework. Provided
that the issues of balance between the rights in conflict are to be decided on the case by case basis, the
ECtHR and the CJEU act as the last instance to provide the harmonization of the approaches in the data
protection field. Thus, the proportionality balancing is inherent both for the EU and Convention systems,
and the very essence of the balancing is to ensure that in the context of the unique circumstances of each
case, the intensity of the interference is duly weighed against the importance of the legitimate aimed
pursued. The implications the ECtHR and the CJEU might face in the context of data protection issues
are attributed to the fact that the right to data protection manifests itself in various ways and, thus, due
regard is to be given to the unconditional interrelation between the fundamental rights and freedoms
and their interplay in modern society.

'Annotation.

The emergence of the right to data protection has been considered in close proximity to the right to
private life, and it was not until recently that the right to data protection received its independence. The
recognition of the right to data protection as a fundamental right, which has strong ties with the real-
ization of other rights and freedoms, undoubtedly impacted the interrelation within the human rights
framework. The article provides a comprehensive overview of theoretical and practical problems associ-
ated with the protection of personal data and its correlation with other rights and freedoms. Due regard
in the article is given to the analysis of the key approaches of the European Court of Human Rights and
the Court of Justice of the European Union in this field. The article concludes that it is the jurisprudence of
the European courts which, on the one hand, is of the utmost importance for the facilitation of the right
to personal data protection as a fundamental right and, on the other hand, ensures guarantees of balance
between the colliding human rights and freedoms.
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W ENSURING THE ACCESSIBILITY
OF THE CONSTITUTIONAL RIGHT
TO EDUCATION THROUGH THE
IMPLEMENTATION OF A GENDER-SENSITIVE
APPROACH IN THE EDUCATION SYSTEM

3abesnevyeHHs1 docmynHocmi KOHCMumMyuyitiHo20
npaea Ha oceimy 4yepe3 arnpoead)XxeHHs1 2eHOEepPHO-
opieHmoeaHo20 nioxody 8 cucmemy oceimu

'Kulinich Olga
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2eHOep, pigHicms, KOHCMUMYyyiltiHe Npaso Ha ocsimy, 00CMynHicMe oc8imu, cucmema ocgimu

'AKTyaaniCTb pocnigxeHHA. OCBiTa € BaXK/IMBOIO PYLUIMHOO CUJIOK AEMOKPATUYHMX 3MiH Y CBi-
Ti. OcBiTa Hafa€ Ginblue MOXIMBOCTEN NOAUHI IHTErPYBaTUCL A0 rMObBANbHOT CUCTEMU AEMOKPATUYHO-
ro Po3BUTKY, MUPOOYAYBaHHA i 3MiLLHEHHA BEpPXOBEHCTBa NpaBa. [Mopo3yMmiHHIO Ha rnobanbHOMY piBHi
CrpUAITb NPUPICT OCBIAYEHOCTI NIOACTBA Ta AKICHWI PO3BUTOK JII0ACHKOro Kanitany. ICHye Hepo3puBHUI
3B'A30K MiX OCBITOO, FTeHAEPHOIO KY/IbTYPOIO Ta [EMOKPATUUYHUM PO3BUTKOM Y CBITi. Lli cuctemm B3aemo-
006YMOBJIEHi, ane He i30/1bOBaHI Bif iHLWMX YNHHVIKIB.

YKpaiHa € BiAKpUTOIO AepaBoto 3 BUCOKMM PiBHEM OCBIQUYEHOCTI HaCeNeHHs, WO € OAHUM YMHHWKIB
PO3BUTKY FreHAEPHOI KynbTypu Yy cicninbcTtei. Mu B6avaemo y npobnemax peanisauii KOHCTUTYLINHOMO
npaBa Ha OCBiTY B YMOBax [eMOKPaTUYHOrO PO3BUTKY reHAepHui KoHTeKCT. OcBiTHA chepa Ha BCix ii
PIBHAX € reHAepOBaHO0 — Bifl yNpaBiHHA OCBITHbOI MOMITUKOI [0 HaflaHHA OCBITHIX NOCNYr. AKiCTb Ha-
JaHHA OCBITHIX MOCAYr B3aEMO3aNeXnTb Bif reHAePHUX 3MiH Y CYCNiNbCTBI, a reHAepPHO Yy TINBUIA 3MICT
OCBITV JO3BONAE JOCATTU BUCOKMX MOKA3HUKIB PiBHOCTI, IeMOKpaTIi i cnpaBefnBOCTiI Y TpuBanin nep-
CMeKTuBI.

Mpwn uboMmy, B yMOBax couianbHOI KpU3K, CNPUYMHEHOI POCINCbKUM BTOPrHEHHAM Ao YKpaiHn 2022
POKy couianbHUM Nporpec, B TOMY YUCHi Y MUTAaHHAX reHAepHOI PiBHOCTI, Mig 3arpo30t0 AeCTPYKTUBHOI
TpaHchopmadii. Tomy, NOCUNIOETLCA aKTYasIbHICTb HAYKOBOrO OCMUCIIEHHA JOCTYMHOCTI MpaBa Ha OCBITY.

AHani3 ocTaHHiX gocnigKeHb i ny6nikauin. KoHcTUTyLiiHe NpaBO Ha OCBITY 3HANLUIIO LWMPOKY Hay-
KOBY YBary BUeHVX-MPaBHUKIB, cepen aKknx B. boHsk, P. Banees, J1. Hanugaiiko, P. KoBanbuyk, M. Ko3io6pa,
M. MaubkeBuny, [I. MaptuHoBcbkum, O. MenbHnuyk, J1. Prxak, K. PomaneHko, C. CepboriHa, B. YykaeBa,
[O. WemwyueHko Ta iH. OKpeMi NUTaHHA reHaepHOI PiBHOCTI B OCBITI Ta Hayui gocnigxysann H. AHiWyk,
H. bonortiHa, J1. ToHoKkoBa, O. MNpiwHoBa, O. JawkoBcbKa, J1. Mpuusak, 1. Tprnuan, H. JlaBpuHeHko, . Jlazap,
K. lleBueHko, T. MenbHuK, H. OHiweHko, O. PyaHeBa Ta iH. Ane, Ha CydacHOMy eTani noTpebytoTb HayKoBOI
yBaru Hanpsamm 3abesneyeHHs JOCTYNMHOCTI KOHCTUTYLIIHOIO NpaBa Ha OCBITY Yepe3 BUKOPUCTaHHSA reH-
JepHO-0OPIEHTOBAHOIO NiAxoay B cUCTeMi OCBITU. Hapasi Lie NUTaHHA 3aNnWaETbCA He JOCNIAXKEHMM, WO
BM/IMBAE Ha AKICTb Ta JOCTYMHICTb OCBITW 3arasom.

MeTa cTaTTi — 06rpyHTYBaTU HaNPsAMM 3ab6e3rneYeHHA JOCTYNHOCTI KOHCTUTYLIIHOIO MpaBa Ha OCBITY
yepes BMPOBafXeHHA reHAePHO-OPIEHTOBAHOIO NigXoAy B CUCTEMY OCBITHU.

Buknap ocHoBHOro martepiany. KoHcTuUTyLif YKpaiHK rapaHTye KO)KHOMY MpaBo Ha OCBITY, ane pe-
anbHa JOCTYMHICTb peani3auil Lboro npasa 3anekuTb Bif HU3KU YMHHUKIB — NepeBaXHO HernpaBoBOro
XapakTepy. YnHHe OCBITHE 3aKOHOAABCTBO 3a06e3neuye KOMMIEKCHUIN HeAUCKPUMIHALINHWIA Nigxig Wwono
rapaHTyBaHHA MpaBa Ha OCBITY KOXHOMY, He3aneXHo Bif cTaTi. Ane Ha npakTuLi peanisauia uux HoOpm
YCKNAAHIOETbCA NPO6EMOLO FreHAEPHUX CTEPEOTUMIB Ta CEKCM3MY.
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3rigHo 3 puanyHoto nosuuieto KoHctutyuinHoro Cyay YKpaiHm rapaHToBaHa 4. 1 cT. 24 KoHcTuTyuil
YKpaiHu piBHICTb rpOMajsnH nepes 3aKOHOM O3Haua€ PiBHY s BCiX 060B’'A3KOBICTb KOHKPETHOTO 3aKo-
Hy 3 ycimMa BigMiHHOCTAMM y NpaBax abo 060B'A3Kax, MNPUBINEAX UM 0OMEXEHHSX, HEOOXiAHICTb 3abe3-
neyeHHs IM PiBHMX MPaBOBUX MOXKNMBOCTEN AK MaTepianbHOro, Tak i npoLuecyanbHOro xapakTtepy ans
peanizauii ogHaKoBMX 3a 3MicToM Ta 0b6cArom npas i cBo6of (PiweHHa KoHcTuTyuiiHoro Cyay Ykpainu Big
16 x0BTHA 2007 poky N2 8-pr/2007). LliHHicTb piBHOCTI nonarae y 3abe3neyeHHi MOXINBOCTEN peanizyBa-
TV NIOAUHOIO CBill MOTeHLUias, 3aKnageHnn y Hel Npupogoto, il colianbHUM AOCBIAOM, AKNIA He MOXe By T
obmeXxxeHM abo 6e3NigCcTaBHO YMOBHMM, 3aIeXKHUM Big 6ionoriyHoi ctaTi ntoguHm [1, ¢. 113]. MNpaBo Ha
OCBITY CNPsIMOBaHe, 30KpeMa, Ha peanisalito noTeHuUiany 0ocobu, a Ha AOCTYMHICTb LbOro npasa Tpagu-
LinHO BNIMBAE piBE€Hb reHAepHOro NapuTeTy B CyCninbCTBi.

PiBHiCTb YONOBIKiB Ta XiHOK Nepefbayae He TiNbKN AeKnapyBaHHSA, a 1 3abe3neuyeHHs il NpPaKTUYHOI
peanizaduii. |, B nepLuy uepry, ue CTOCyeTbCA feP>KaBHOIO YNPaBiHHA, OCKINbKW HafABHICTb NapuTeTy came
TYT € NepPegyMOBOI0 OT0 iCHYBaHHA B iHWINX chepax »KMTTA cycninbcTia [2, ¢. 225]. CyyacHa enoxa Mae
CBOI 6€3yMOBHi pyicy, FONIOBHMMMU 3 AKUX € IHTEHCUBHA Mtopanisalis, iHanBigyanisauin, WiHHICTb 4OCBigy
KOXKHOTO B MpoLieci NobyaoBu 3arafbHOT KAPTUHW CBITY, MHOXUHHICTb BUOOPY, IKOTO SII0ANHA paHille He
Masa. 3aBAaHHAM AepKaBHOI MOMITUKKN € 3a6e3neUeHHs MOXINBOCTEN AJiA BiIIBHOrO PO3BUTKY 0COOU-
CTOCTi He NnLLEe Ha 3aKOHOAABYOMY PiBHi, a 1 BUPOONIEHHA MexaHi3My NpPaKTUYHOI peanisauii npuHumnis
reHaepHol HeagncKpumiHauii [3, ¢. 22]. BKa3saHi LiHHiCHI opieHTMpM YKpaiHa niaTpumye i peanisye, npo Lo
CBiQUMTb IMNNEeMeHTaLia Mali>ke BCbOro KOMMEKCY MiXKHapOAHWX CTaHAAPTIB y cdepi reHAepHOI piBHO-
CTi, 30Kpema BM3HaHHA rnobanbHUxX Uinei ctanoro po3smTky OOH.

BignoBigHO 10 BU3HAUYeHMX Liinel CTanoro po3BMTKY 0CO6MMBY aKTyaslbHICTb 418 AeMOKPATUYHIX Me-
peTBOpEHDb B YKpaiHu HabyBatoTb reHAePHi AOCNIAKEHHA HA OCHOBI TEOPETUYHUX i MPAKTUYHKX MiAXOAiB,
O AO03BOMIAOTb OUIHUTK peanibHy CUTYaLilo, NPiopUTETHI Npobnemn, NoTpebu Ta iHTepecH XIHOK i Yo-
NOBIKiB, WsAXM 3a06e3MneyeHHs reHaepHOro 6anaHcy, couiasibHOI CNpaBeAsIBOCTI Ta CTaJIOrO PO3BUTKY.
Ponb 3aknagiB BULLOI OCBITU B JOCATHEHHI Lineln cTanoro po3sutky 6e3sanepeyHo Baxnmea [4, c. 116].
[eHepHa OCBiTa € BaXK/NMBOIO CKNAf0BOI0 NAapUTETHOI reHAEPHOT KyNbTYpU, Yepes Lo PO3POoOKY AKICHO
HOBOrO, reHAEePHOro, MNiAXoAY B OCBITi MOXKHA BM3HAUNTLX AK OfHE 3 NepLIoYeproBurx 3aBaaHb GopmyBaH-
HA reHAepHOI NONITUKN B YKpaiHCbKIN fep»kasi [5, c. 186]. leHaepHa piBHICTb B moniTUYHIN cdepi, B cBOIO
yepry, € CKNagoBO NAPUTETHOI EMOKPATIl.

3a3BuMYal, Koy NAETbCA NPO reHAePHUA BUMIpP OCBITY, BUBYaIOTD i 3MICT, pigwe ¢popmu i cnocobum
HaBYaHHA. Ane pigKo 3rafy€eTbCsA, WO OCBITa AK Taka, y TOMY UMCHi | BMLIA, € reHAepOBaHNM COoLiaibHM
iHCTUTYTOM, TOOTO reHZiepHa CKafoBa NPUCYTHA Y NpoLecax, NPaKTMKax Ta iieosorisX, a roloBHe y po3-
nogini Bnagu, Aki BM3HayaloTb PyHKLiOHYBaHHA Uiei cdepu [6, €. 196]. 3aKOHOMIPHUM Y CyyacHUX peaniax
€ Te, LL|0 FOJTOBHMM KaHaJIoM CoLliafibHUX NepeMillleHb, AK MPaBuio, BUCXiAHNX, A0 CKNaAHIWnX BUAIB Npa-
Ui, 6inblnx goxoniB Ta NPecTuKy, ABNAETbCA ocBiTa [11, . 79].

OcBiTa, € UNHHUKOM, L0 3abe3nevye BUCXiAHY couianbHy MOGiNbHICTb. OfHAaKOBUI JOCTYN A0 340-
6yTTA Npodeciil, 32CBOEHHA NPUHLMMIB reHAepPHOI PIBHOCTI Ta HeAONYCTUMOCTI ANCKPUMIHaLii nig Yac
3000yTTA OCBITV € OCHOBOW A/l AOCSATHEHHA FreHAepHOI pPiBHOCTI TakoX i y coepi npaui [7]. feHpep-
HUI BUMIp JOCTYNY A0 KOHCTUTYLINHOrO NpaBa Ha OCBITY BM3HAYa€TbCA: FeHAEPHMM CMiBBiAHOWEHHAM
30006yBayiB OCBITU; CMiBBIHOLWEHHAM YOJIOBIKIB i XIHOK, AKi MpauooTb BUKNagavyamu; TEHAEHLiAMU JO
B16OPY Npodecii XiHKamu i YonoBiKaMu; HEPIBHMM JOCTYNOM YONOBIKIB i XKiHOK 1O BUKOPUCTaHHSA Had-
GaHHs CBITOBOI HayKu i OCBITK Yepe3 MOBHi 6ap’epu i reHAepHI cTepeoTnnu Ta iH. HasBHicTIO npsamoro
i HEMPAMOro BNAUBY reHAEPHUX CTEPEOTUMIB Y OCBITI YCKNaAHIOE 3abe3neyeHHs BEPXOBEHCTBa MNpaBga i
AeMoKparil.

Ha gymKy ekcnepTiB, reHOePHO-OPIEHTOBAHMI NiAXia Y BULLIN OCBIiTi 6a3yeTbCA Ha: 3aCTOCYBAHHI FeH-
LAEPHO-06YMOBJIEHOTO MiAXOAY A0 3MICTOBHOI YaCTUHW, O O3HaYa€ 3abe3neyeHHs BiANOBIAHOCTI 3MiCTy
HaBYaNbHOI AUCLMNIHW NPUHLUUNY reHAePHOT PiBHOCTI; 3aCTOCYBaHHA reHAepHO-OPIEHTOBAHOrO MifgXxo-
[y B NeparoriyHin aianbHOCTI, Wo nepeabavae ocArHeHHA CrNocobiB iHTerpauii reHaepHOro nigxogy y pis-
HOMaHITHI MeToaN BMKNafgaHHA Ta GOPMM HaBUYaHHA; 3aNPOBaAKEHHI reH1ePHO-OPIEHTOBAHMX MeXaHi3-
MiB y cdepi reHepHOro po3noginy nocag cepes nepcoHany, a TakoX B po3pi3i KOMMNOo3uLii negaroriyHoro
CKNnagy HaBYanbHMX NPOrpam; 3anpoBafKeHHI reH4epPHO-OPIEHTOBAHMX EKOCUCTEM Ha 3acafiax HacKpis-
HOI IHCTUTYLIHOT NiIATPUMKMW, BKITIOYAOUM piBEHb CMiBPOBITHMKIB BMLLOT NaHKK, 3 METO iMnieMeHTauil
reHaepHoro nigxoAy y HaBuyanbHUX Nporpamax i HayKoBux gocnigxeHHax [8]. OgHUM i3 ronoBHUX HanpsA-
MiB 3abe3nevyeHHs JOCTYNHOCTI KOHCTUTYLIIHOIO MpaBa Ha OCBITY € BNPOBAAKEHHA reHAEPHO-OPIEHTO-
BaHOro NigxoAy B CMCTeMy OCBITU.

Ha Hawy gymky, Takuin nigxig nepeabavae HacKpi3Hy iHTerpauito reHaepHOro KOMMOHEHTY A0 CUcTe-
MW OOLLKINbHOI Ta 3arafibHOI cepefHboi OCBITU, NPOdECiNHO-TEXHIYHOT, BULLOI Ta NiICAAAMMNIOMHOI OCBITU
YKpaiHu, a TaKOX iHTerpawia reHgepHOro KOMNOHEHTY B CUCTeMY YNpaB/liHHA OCBITO Ta 10 CUCTEeMU Nid-
rOTOBKW HAaYKOBMX KagpiB. 3ynMHMMOCb Ha PO3KPUTTI TaKUX CKNaLoBUX.

I
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IHTerpauis reHgepHOro KOMMNOHEHTY A0 CUCTEeMV AOLIKiNbHOI Ta 3arafnbHoOI cepeAHboil OCBiTU
noTpebye 3a6e3neyeHHs iHKJI3MBHOIO i reHAePHO-UYYTANBOrO OCBITHbOrO NPOCTOPY, MPOBEAEHHS reH-
LepHOro ayauTy Ta eKCnepTuU3mM HaBYaNIbHOTO Ta BUXOBHOIO KOHTEHTY, @ TaKOX BKJIIOUEHHA reH4epHUX
KOMMOHEHTIB 0 TUMOBUX OCBITHIX MPOrpam 3aKknagis 3arafnbHol cepefHbOol OCBITU ANA BUXOBAHHA KyJlb-
TYpV reHAepHOI PIBHOCTI, PIBHOIO po3noAiny NpodeciiHmx i cimenHrx 060B'A3KiIB.

BaknmBuM € BKOYEHHA reHAEPHOro NiaAxoay Ao opraHi3adii i npoBegeHHA npodopieHTauii B 3aKna-
Jax 3arafibHoi cepefHbOI OCBITY, NPOBEAEHHA BMXOBHUX 3ax0AiB Ana ¢opmyBaHHA reHAepPHOI KynbTypu
Ta TONEepPaHTHOCTI Towo. BNXOBHI NpoekTn y Lin cdepi cnig cnpamysat Ha GOpMyBaHHA Ta NOLWNPEHHA
NPaKTUK BUKOPIHEHHA reHAePHNX CTePEeOTUMIB WOoAO AiBYAT i XJI0MLiB, XIHOK i YONOBIKIB Y chepi ocBiTY;
iHpOopMyBaHHA Ta MOCUIEHHA JOCTYMY A0 3arajnbHOi cepeHboi OCBITU BPa3/IMBMX KaTeropin xnonuis 1a
[iBYAT, YOIOBIKIB i XXIHOK, pO3P0O6UTU NPOrpamMm MifibroBOro 3abesneyeHHs JOCTYNy [0 OCBiTU 4OPOC/NX
YOJOBIKIB i >KiIHOK 3 iHBasligHICTIO

Ane edeKT Bifj BMPOBaXeHHA BKa3aHMX 3axX0AiB byae peanbHVM, 32 YMOBU NigBULLEHHA KBanidikauil
neaaroriyHnx NpawuiBHKIB 3 MMTaHb 3a6e3MneyYeHHs reHaepHOT OCBITU Ta reHAePHO-OPIEHTOBAHOTO MNiaXo-
4y Y BUKJIAJaHHi, NPOBEeAEHHS HaBYaHHA A1A NefJaroriyHmx npauiBHUKIB 3 MUTaHb reHAEPHMX Npobnem
B OCBITI.

Po3BNTOK iep>KaBHOT reHAePHOI MONITUKM B YCiX cdepax BMMarae nocuMneHHA eKCnepTHOro i OCBITAH-
CbKOrO MoTeHLUiany 3 BUCOKUM PiBHEM I'eHAEPHOI KOMMNETEHTHOCTI. 1A Lboro HeoobxigHO 3abe3neunTu
He NvLe AOCTYN A0 3HaHb NPO reHAepHy NpobnemaTunKy, a i PO3BUTOK HAaBUYOK NofaHHA iHpopmalii B
Pi3HUX ayanTopiax, BMiHHA gonaTty 6ap’epu HeCNPUNHATTS, NobyaoBaHi Ha ctepeotunax [10, c. 40-41; 12,
¢. 60]. OcBiTAHM 3p06UM HANBINBLINIA BHECOK Y JOCATHEHHSA | 3MiLHEHHS reHAepPHOT PiBHOCTI B YKpaiHu,
[IOKa30M L|bOro € xoua 0 Te, WO Malke BCi reHepHi HaBYasnbHi i JOCNiAHMLbBKI ocepeaKmn Ta opraHisa-
Uil cTBOpIOBaNMChb HayKoBLAMU Ta BUK/1agayamu. BoHy cTanu KaTanizaTopom rpomMagcbKoro reHaepHoro
pYyXy, WO NocTinHO HabyBa€ maclTaby.

IHTerpauisi reH4epHOro KOMNOHEHTY A0 cucTeMmy NpodecinHO-TEeXHIYHOI, BULLOI Ta nicnagu-
NIOMHOI OCBiTM YKpaiHM € He MeHLU NPiOPUTETHOIO, OCKINbKN CaMe Ha LibOMY PiBHi 3apOKyloTbCA i po3-
BVIBalOTbCA NPOBIAHI iAEl, MPOEKTY Ta pyxu, CNPAMOBaHIi Ha AKICHI cycninbHi TpaHcpopmaLii. Taka iHTerpa-
Lia nepenbayvae: BKIOUYEHHA 3arajibHUX reHAepPHYX KOMMETEHTHOCTEN A0 IeP>KaBHMX CTaHAAPTIB OCBITY
Ta OCBITHbO-NPOGECIHMX NPOrpam; rapaHTyBaHHA PiBHUX YMOB ANA »KIHOK i YOMOBIKIB Nig 4ac BCTyny
[0 HaBYaNbHMX 3aKNagiB, OLiHKM 3HaHb, 3aJTy4YeHHA 1O HAayKOBUX, OCBITHIX, BUXOBHUMX 3aXOAiB Ta NPOEK-
TiB; BNpoBagkeHHA cepTudikoBaHmx KypcieB MOH 3 nigrotoBku ¢axiBuUiB/TpeHepiB 3 reHAepHOI KoMre-
TEHTHOCTI AN 3aKnagis NpodeciiHo-TeXHIYHOT, BULLOT Ta NiCNAAUNIOMHOT OCBITY YKpaiHK; 3a6e3neyeHHs
npaea 3806yBayiB BMLLOI OCBITU Ha GOPMYyBaHHA iHAVBIAYaNbHOI OCBITHBOI TPAEKTOPIT, BPaxoByloun ix
reHaepHy igeHTndIKaLito; PO3BUTOK AMUCTAHLINOMO HAaBYaHHSA B iHTEpecax 0Ci6b 3 iHBaNigHICTIO; MOCUNIEHHA
JOCTyny A0 NpodecinHO-TEXHIYHOI, BULLOT Ta NiCAAAMNIIOMHOI OCBITU BPa3fMBMX KaTeropin xnonuis Ta
[iBYaT, YONOBIKIB i »KiHOK TOLLO.

IHTerpauis reHAepHOro KOMMOHEHTY A0 CUCTEMM MIArOTOBKM HayKOBUX KagpiB nepepbayvae:
BKJIIOUEHHA reHAepHUX OCTIAXKEeHb [0 NPIOPUTETHNX HAMPAMIB PO3BUTKY HaYKM | TEXHIKM YKpaTHW; BKNIO-
YeHHA reHaepHOI TeMaTUKKM [0 HAYKOBUX TEM Ta CTPATEriYHMX HaNPAMIB JOCNIAKEHHA HAYKOBMX YCTaHOB
(BignoBiaHO oo Npodinto) Ta 3aKnagiB BMLOT OCBITY; BNPOBaAXKeHHA NPaKTUK i NigXoAiB NiATPUMKIM XKIHOK
i YUONOBIKIB, SIKi NOEAHYIOTb 3000y TTS HAYKOBOIO CTYMEHIO Ta BUKOHAHHA CiMeNHNX 000B'A3KIB TOLLO.

BnpoBap)XeHHA reHAepHOI PiBHOCTI B cMCTeMy yrpaBJliHHA OCBiTOIO NOTpe6ye: NocueHHA poni
YpAQoBOro ynoBHOBaXKEHOro 3 MUTaHb reHAEepPHOI NONITUKM B YNpaBniHHI 3aknagaMu OCBITW; BCTAaHOB-
NEHHSA reHAepPHNX KBOT Ha BUOOpaXx CKagy HarMsAoBMX pag 3aKagiB OCBITY fepKaBHOT Ta KOMYHanbHOT
¢$bopMm BracHoOCTi; 3ab6e3neyeHHA epeKTUBHOrO BIoaXKeTyBaHHS y ranysi OCBiTM 3 ypaxyBaHHAM reHaepHo-
ro acnekTy (reHAepHO OPIEHTOBAHOIO OIOAKETYBaHHS); PO3POOKM reHAEPHOT CTAaTUCTUKK Y cdepi OCBITU
AnA il BpaxyBaHHA y CUCTEMI yNpaB/iHHA OCBITO0.

JloriuHMM NpoaoBXeHHAM KOHCTUTYLIMHOIO NpaBa Ha OCBITY € peani3auia npasa Ha npavto. Tomy, He
MEHLL BaXKNMBO 3a6e3MeunTi KOMMIEKCHWI FeHAePHNUI NigXig Ha PUHKY Npaui YKpaiHu, Wo BnaMBatume
Ha MOXNTIMBOCTI MpaLieBalITyBaHHA ANA YONOBIKIB i )KiHOK. Tak, HeobxiiHe BUKOPiIHEHHA rOPU3OHTANIbHOT
Ta BepTMKaJbHOI cerperawia Ha pyHKY npaui, NOJoNaHHA reHaepHUX ynepeakeHb Ta CTePeoTUNiB WOoAo
BMOOPY OCBITV Ta Kap'epy, L0 BMMBAIOTL AK Ha »KiHOK, TaK i Y0MoBIKiB. Lie yMoXnuBuUTb OCTYNHICTb Npa-
Ba Ha OCBITY Ha 3acafiax reHAepHOI PiBHOCTI.

MepcneKkTnBM NOAanbLMX HAYKOBUX AOC/IAKEHD reHAEPHUX acMeKTiB JOCTYNY A0 KOHCTUTYLiNHOrO
npaBa Ha OCBITY 0OYMOBIIOIOTHCS FeHAEPHMY CTEPEOTUNAMI Y OCBITHI chepi Ta Npu BUbopI npodecii.

l[eHpepHUN napuTeT y peanisaLii KOHCTUTYLINHOrO NpaBa Ha OCBITY 30CepedKy€eTbCA, KpiM TpaguLin-
HUX NPO6NeM, Ha MUTAHHSX: YM Y MOBHIN Mipi XNONUYMKN Ta AiBYaTKa MatoTb JOCTYM A0 MNO3aLWKiNIbHOT OCBI-
TI Ta WO 0OYMOBJIIOE i KOHTEKCT; UM iCHYE anucbanaHc, peasbHi NepeLKoamn Y reHgepHi CTepeoTmnu, Wo
BMAMBAIOTb HA 1X 3a/lyYeHHi 4O BMBUYEHHA iHO3EMHUX MOB; Y/ AOCTAaTHbO IHKNIO3UBHUI HaBYanbHUIA NpPo-
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Liec 3 BUBYEHHS iHO3EMHMX MOB Ta NO3aLUKifibHa OCBiTa Af1A 300yBadyiB 3 0CO6MBUMYM OCBITHIMU NOTpeba-
MU; UM Y PIBHIM Mipi XNOMNYMKM Ta fiBYaTKa MaloTb JOCTYM Pi3HOCTOPOHHLOIO PO3BUTKY 3aneXHo Big MicLA
NPOXMBAHHA Ta MaTepianbHOro CTaHOBMLLA, HAABHOCTI CreLianbHOro MPaBoBOro CTaTycCy; UM Y MOBHIN Mipi
YOJIOBIKM i XKIHKM MatoTb JOCTYM A0 BUKAAaLbKoT poboTu; Yv BIIMBAE CTaTb HA BUOIp Npodecii BunTenb Ta
AKi NepCNeKTUBM reHaePHOro 36anaHcyBaHHA Y BUGopi npodecii BUnTeNs; AK reHAepHUI acneKT BrIMBaAE
Ha AKICTb Ta 3MiCT BUKNaZaHHA; UM iCHYIOTb MepeLIKOAMN AOCTYNy Ao NpodeciiHO-TEXHIYHOI, NepeaBULLOi Ta
BULLOT OCBITM KOMOATAHTV Ta BHYTPILLHBbO NepeMilleHi ocoby Ta 0cobu, AKi NoCTpaXkaany Bif BOEHHUX il

BucHoBKW. [eHfepHWIA BUMIp JOCTYNY [O KOHCTUTYLIMHOrO npaBa Ha OCBITY BU3HAYa€ETbCA: reHaep-
HUM CMiBBigHOLWEHHAM 3400yBayiB OCBITU; CMiBBiAHOLIEHHAM YONOBIKIB i »KIHOK, AIKi MpaLoloTb BUKIada-
Yyamui; TeHAEHUiAMY Ao BMH6OpPY Npodecii XiHKaMu i YonoBiKaMu; HEPIBHMM JOCTYNOM YOJOBIKIB i XiHOK
[0 BMKOPUCTAHHA HagbaHHA CBITOBOI HayKK i OCBITU Yepe3 MOBHI 6ap’epu | reHaepHi cTepeoTUnu Ta iH.
HasBHiCTIO NPsSIMOro i HENPAMOro BMAMBY FeHAEPHUX CTEPEOTUMIB B OCBITI YCKNAAHIOE 3abe3neyeHHs
BEpPXOBEHCTBa NpaBa i AeMOoKparTil.

OfHUM i3 HanpAMmiB 3ab6e3neyeHHs JOCTYNMHOCTI KOHCTUTYLIMHOTO MpaBa Ha OCBITY € BNPOBaAXKEHHS
reHAepHO-OPIEHTOBAHOIO MiAxoAy B ccTeMy OCBiTW. Taknii Nigxig nepenbayae HacCKpi3HyY iHTerpadito rex-
LePHOro KOMMOHEHTY [0 CUCTEMW [OLKINbHOI Ta 3arafibHOI cepefHbOi OCBITU, NMPOPeCiNHO-TEXHIYHOI,
BULLOI Ta NiCNAANMNIOMHOT OCBITU YKPaTlHU, a TAKOXK iHTerpawisa reHaepHoOro KOMMOHeHTY B CUCTeMy ynpaB-
NiHHA OCBITOIO Ta ;O CUCTEMM NiAFOTOBKU HayKOBUX KaJpiB.

'AHomauiﬂ.

ABTOpP aHanisye HanpAMy 3abe3neyeHHs JOCTYNHOCTI KOHCTUTYLIMHOMO NpaBa Ha OCBITY Yepes BMpo-
BaJlKeHHA reHaepPHO-OPIEHTOBAHONO NiAXOAY B CUCTEMY OCBITW. 3aMPOMNOHOBAHO 3aX0AM LWOAO YCYHEHHSA
npo6iemun reHaepPHOT HEPIBHOCTI B OCBITI YKpaiHu.

Hanpsamom 3abe3neyeHHs JOCTYNHOCTI KOHCTUTYLIMHOMO MpaBa Ha OCBITY € BNPOBAAKEHHA reHaep-
HO-OpPiEHTOBAHOrO MigxoAy y BCO cMcTeMy OCBITW. Takuii nmiaxia nepenbavae HacKpisHy iHTerpadito reH-
LEPHOro KOMMOHEHTY [0 CUCTEMW [OLKINbHOI Ta 3arafibHOI cepefHbOi OCBITU, NMPOPECiNHO-TEXHIYHOI,
BULLOI Ta NiCNAANMNIOMHOI OCBITY YKPaTlHU, a TAKOXK iHTerpaLisa reHaepHoOro KOMMOHeHTY B CUCTeMy ynpaB-
NiHHA OCBITOO Ta 4O CUCTEMU MiArOTOBKM HAYKOBMUX Kagpis. MNepcnekTnsm noganblimnx HaykoBux focri-
[KeHb reHAePHUX acneKTiB JOCTYNY A0 KOHCTUTYLIHOIO NpaBa Ha OCBITY 06YMOBJIIOIOTLCA FeHAEPHUMY
CTepeoTnnamMm y OCBiTHI cdepi Ta npu BUGOpPI npoodecii.

'Annotation.

The author analyses the challenges of ensuring accessibility of the constitutional right to education
through the implementation of a gender-sensitive approach in the education system. It proposes mea-
sures to eliminate the problem of gender inequality in r education of Ukraine

The main objective of ensuring access to the constitutional right to education is the introduction of a
gender-sensitive approach to the education system. This approach requires an extensive integration of
the gender component into the system of pre-school and school education, vocational education and
higher education of Ukraine, as well as the integration of the gender component into the education man-
agement system and into the system of training of scientific personnel.
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'nOCTaHOBKa npo6nemun. CyyacHa npakTriKa BiTYUN3HAHOIO AEPKABOTBOPEHHS XapaKTepU3yeTbCA
CKNagHVMK npoLecamu, CNPSMOBAHMUK Ha 36epeXeHHs He3aneXHOCTi | CyBepeHiTeTy YKpaiHu, BigHOB-
NeHHA TepuUTOpianbHOI LiNiCHOCTI HALWOI iepXaBy, L0 NOB'A3aHO 3 BiMIHO 3 POCICbKUMUN OKYMaHTamu
i CynpOBOAKYETbCSA BTPaTOIO CTabinisytouoro ¢paktopy HanpaubOBaHMX PaHille 3arajibHUX OPIEHTUPIB
bYHKLiOHYBaHHA epaBu i CycninbCTBa, WO, Y CBOI Yepry, 3yMOBJIOE aKLEHTYBaHHA yBarn Ha NUTaHHi
3abe3neyeHHA NPaBONOPSAKY B AepKaBi, akTMBi3aLii po60TU opraHiB NPaBONOPAAKY Ta iHWKX YNHHU-
Kax, fIKi neXkaTb B OCHOBi MPABOBOrO »KUTTS | 3ab6e3neyeHHi KOHCTUTYLINHOTO NPaBONOPSAKY B YKpaiHi.

CraH gocnipgKeHHA. [uTaHHA peHOMeHy NPaBOMOPALKY € OAHIEID 3 BaXKIMBUX MPOOGAEMATUK, AKa
LOCNigKyBanacb i NPOAOBXKYE [OCNIXKYBATUCA NPeACTaBHMKAMUN KPUAMYHOT HayKW, TPOMaZCbKUMM Ta
NONITUYHUMM JiAYamu, NONITONOrammn Ta NPeACcTaBHUKAMU iHLWKMX HayK. Pi3HOMaHITHI acneKkTu aHanisy
npUpoan MPaBoMNopAAKY MV 3HAXOAUMO Y pOHOTax TaKUX BITUM3HAHMX Ta 3apyOiKHMX HayKOBL|iB-NpaB-
HUKiB siKk ApTemoBa B. M., KapmaHioka O. IN., KpmxkaHoscbkoro A.0., O6opoTosa t0. H., MogopoxHboi T. C.,
Monoswuua K. b., TapagoHoBsa C. B. Ta iHWKX. B Tol »e yac B ixHix po6oTax 3aiumiumnaca nosa yBarot KOH-
CTUTYUiNHA CKNagoBa nNpaBonopaaKy. ToMmy MeTol Halloi CTaTTi € PO3KPUTTA NPUPOAU NPaBOMNOPALKY
AK ABMLLA, WO Y CBOI OCHOBI MiCTUTb KOHCTUTYLIIHY OCHOBY, @ TaKOXK Ha Lil OCHOBI BMOKpEeMJIeHHA Ta
XapaKTepUCTUKa 0cobMBOCTe NPaBOBOT MPUPOAN KOHCTUTYLIIHOFO NPaBOMOPALKY, NOro posib y CTa-
HOBJEHHI YKpaiHM AK eMOKPaTUYHOI, NPaBoi AepXaBu.

Buknag ocHOBHOro marepiany. YKpaiHCbKa BYeHa-npaBHUK T. [TogopoXHa CNyLUHO CTBEPAXKYE, WO
«BiCYTHICTb MPaBOBOro NOPAZKY CNPABAE PYNHIBHUI BNIMB Ha CYCMiNbCTBO, YHEMOK/IMBIIIOE 3a[10BOSEH-
HA NoTPeb, 3a6e3neyeHHs iHTepeciB Ta Linei. Lle moxe npoasnaTica, Hacamnepes, y HesaxuLeHOCTi Npas,
cBO6OA Ta iHTEpECiB rpoMaasH, Mo36aBieHHi FapaHTil colianbHOro 3ax1cTy i fo6pobyTy, couianbHOMY PO3-
LIapyBaHHi CycninbCTBa, CBaBii 3 60Ky opraHiB Bfagn, HeAOCKOHANOCTI NPUAHATAX 3aKOHIB Ta iHLWKX HOP-
MaTMBHO-MNPABOBUX aKTiB, HN3bKill AKOCTI AiANIbHOCTI NPaBO3aCcTOCOBHMX OPraHiB i, HapeLUTi, B HENPaBOMiIp-
Hill noBediHLi iHWKnX cy6'eKkTiB NpaBax [1, ¢. 16]. Lito X no3uuito nigrpumye O. MeTpULLIMH, AKMIA 3a3HaYaE, WO
JepaBa € cneyundiuHe yTBOPEHHS, MPU3HAYEHHA AKOI NonsArae B 3abe3neyeHHi ctabinbHOCTI Ta CTillKoro
PO3BUTKY coLliymy. 3Baxkatouu Ha Lie, 3abe3neyeHHsA NpaBonopAAKY € OAHMM 3 OCHOBHYX i HANBaXKNUBILLIMX
HanpAMIB AiANbHOCTI Aep>KaBy 3 TOUKM 30py Be3MneKn IIoAMHN, OXOPOHM i npaB i ceobop [2, c. 138].

Y 3B'A3KY 3 UMM Haf3BMYalHO Ba)KNMBO BU3HAYMTU TOW LiHHICHO-IHCTUTYLIMHNIA KapKac, B paMKax
AKOro MOXHa OKPEeCIUTY He TiIbKM CUCTEMY AeTepMiHaHT, AKi BU3HaualoTb YCIO LiNiCHY KapTUHY CYTHOCTI
NpaBonopAAKY, a 1 MOro coliafnbHy Ta NPaBOBY POJib y CyYaCHUX AepKaBOTBOPUMX npoLecax YKpaiHu.

BapTo 3a3HaunTy, WO He3BaXkaloun Ha Te, WO TePMiH «NPaBOMOPSAOK» [AOBOI AABHO i 4OCTAaTHbO
LUMPOKO YBIMLLOB Y MOBHUI BXUTOK, B EHUMKOMNEAUYHMX CJIOBHUKAX | OPUANYHIN HayLli HEMAE EAUHOrO
NOro po3yMiHHA.

Tak, B EHUMKNnonegnyHoMy CNOBHUKY NPaBOMNOPAAOK NOAAETLCA AK «TaKUIN MOPALOK YNPaBiHHA Aep-
»aBolo, NpY AKOMY BCAKUIN aKT afMiHICTPaTUBHOI i Cy[,0BOI Bagu NOBUHEH MaTu NiACTaBy B 3aKOHI. Tam,
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Je 3aKoHO[aBua Bfaja BiJoKpemneHa Bij BUKOHaBUOI Ta CY4OBOI, OpraHy OCTaHHIX LiIKOM NignopaaKo-
BaHi y CBOIN AiANbHOCTI 3aKOHOBI» [3, €. 922].

[oBoni NakoHiYHO CYTHICTb NPaBOMOPAAKY TPaKTYeTbCcA B OpMAnUHIn eHumMknonegii, Wwo ue cyc-
NiNbHUI NOPAJOK, 3aCHOBaHUIN Ha npa.i. [paBga Npy UbOMy aBTOPU eHUMKNonedii yTOUHIoTb, WO
NpaBoMNoOpPAAOK OfHA 3 OCHOBHUX CK/IAZOBUX IPOMAACbKOro nopAaky i BOHM 3a3HavatoTtb: «MeTa [1. -
BMOPAAKYBAHHA NpaB., NONIT., €KOH., COLiafibHMX Ta iH. CyCn. BIGHOCKH 32 JOMOMOrOI0 3aKOHIB Ta iH. HOp-
MaTUBHO-MPaBOBUX aKTiB. 1. NOB'A3aHMI 3 KaTeropi€ 3aKOHHOCTI. BiH GakT1UYHO € pe3ynbTaTom peanisa-
Liii HOPM NPaBa, TOYHOTO i HEYXMIbHOIO BMKOHAHHS 3aKOHIB Ta iH. HOPMaT.-NpaB. aKTiB, TOOTO 3aKOHHOCTI.
3aKOHHICTb i [1. — HeobXigHI yMOBM Ta 3acO6M MaKCMManbHO MOBHOIO 3abe3neyeHHA NpaBs i CBOOOS rp-H.
AK i 3aKOHHicTb, 1. TicHO NoB'A3aHuUi 3 a-Boto. Came A-Ba GopMye crcTeMy npaBa i 3abe3neuye oro pearni-
3auito. CTabinbHwii M. nepenbayae HasiBHICTb AKICHOrO 3aK-Ba i BMCOKOIO PiBHS 10Aep»KaHHA 3aKOHHOCTI,
XapaKTepU3yeTbCs NOCIZOBHM AEMOKPaTM3MOM Ta FAPMOH. NOEAHAHHAM CYCr. i 0COBUCTUX iHTepeciB.
3acHOBaHWIN Ha NpaBi i 3aKoHHOCTI, 1. € HeOOXia. eneMeHTOM NPaBOBOI Aep>kaBu. B YkpaiHi . 3a6e3ne-
Yy€eTbCA BCiMa rifikamu gepx. Bnagn. OcobnvBe micLie HaeXUTb NPaBOOXOPOHHMM opraHam. Kpim Toro,
LOAep>KaHHA 3aKOHIB € KOHCT. 000B'A3KOM Ip-H (CT. 68 KoHcTuTyLii)» [4, C. 48].

Y Bikinegii TakoX 3a3HaYa€TbCA, WO NPaBONOPAAOK — Lie CTaH YNOopAAKOBAHOCTI CYyCnibHUX BifHO-
CVIH, 3aCHOBaHMI Ha NpaBi Ta 3aKOHHOCTI. Lle KiHLueBmin pe3ynbTaT peanisaLii npaBoBUX BUMOT i po3no-
PAAKEHD, pe3ynbTaT AOTPUMAaHHS, BUKOHAHHSA NPaBOBUX HOPM, TO6TO 3aKOHHOCTI. Came NpaBonopsiAoK
ABNAE COOOI0 NAHLIOM NPABOBOrO PEryioBaHHs, caMme AA NOro JOCATHEHHA BMAAIOTbCSA 3aKOHW 1 iHLUi
HOPMaTMBHO-MPaBOBI aKTY, 3QiICHIOETLCA YAOCKOHAIOBAHHA 3aKOHO4ABCTBA, MPUNMAatOTbCA 3aX0AM AN
3MiLHEHHA 3aKOHHOCTI Ta iX ynopAAKyBaHHA [5].

HatomicTb Benuvka yKpaiHCbKa topranyHa eHUNKIoNeaia XxapakTepnsye npaBonopAafokK AK BIGHOCHO
MIHNMBY 1 yCTaneHy iHCTUTYLiiHY GOpMy NPaBOBOrO XNUTTA CMiNIbHOTY, KA YTBOPIOETLCA BHACNIAOK [O-
MiHYBaHHA Y Hill NOBefiHKM i BIZHOCUH, L0 6a3y0TbCA Ha NPABOBUX HOPMAX i LLIHHOCTAX, Ta BUPAXKaEeTbCA
y CTaHi nepef6ayyBaHOCTI 1 OpPraHi30BaHOCTI NPaBOBUX KOMYHiKaLil [6, c. 578].

LLlo » cToCy€eTbCA HayKOBL,iB-MPaBHKKIB, TO BOHM TeX NO-Pi3HOMY TPAKTYIOTb CYTHICTb MPaBONOPAZKY.
30Kpema BiTUM3HAHUI BYeHUI KpuxkaHoBCbKMiA A.D. CTBEPAXKYE, WO NPaBOBUIA NOPAZOK ABASE COHO0
BiZIHOCHO yCTanieHy 1 MiHAMBY KapTUHY NPaBOBOro 6yTTA CYCnifbCTBa, AKa yTBOPIOETLCA JOMiIHYBAHHAM y
HbOMY MPABO3HAYYLLOI MOBEAIHKM i MPAaBOBUX BiHOCKH, L0 FPYHTYOTbCA HA LiHHOCTAX cBObOAN, Cripa-
Be4MBOCTI i dopManbHOI PiBHOCTI Ta BUABNAE cebe siK MpaBoOBa 3axMLEHICTb, 6e3neKa 1 ynopsakosa-
HICTb CyCMiNbHOT XUTTERIANBHOCTI, YHKLIOHYBaHHA HaZiHMX rapaHTill peanisauii npaB Ta iHTepeciB
0cobu, epeKTMBHOIO GYHKLIOHYBAHHA IHCTUTYLII FPOMaAAHCHKOMO CyCniIbCTBA | MEXaHI3MIB Aep>KaBHOI
Bnagu [7, c. 6].

C. TapagoHOB NuLUe, WO NPaBOBUIA NOPAAOK — Lie 06'EKTUBHO Ta CY6'€KTMBHO OOYMOBJIEHUI CTaH CO-
LiianbHOTO »KNTTA, AKUN XapaKTepun3yeTbCA BHYTPILWHIM NOroA»KEHHAM, YPeryboBaHICTIO CUCTEMU NPaBo-
BVIX BifjHOCWH, 3aCHOBaHNX Ha HOPMATUBHMX BUMOTaxX, MPUHLMMNax NpaBa Ta 3aKOHHOCTI, @ TAaKOX Ha 1emMo-
KpaTUYHMX, TYMaHICTUUYHKX Ta MOPaJIbHUX BUMOTax, NMpaBax Ta 060B's3Kax, cBO60Ai Ta BignoBiganbHoOCT
BCix cy6’ekTiB npa.a [8, c. 80].

M. BanTiH roBopuTb, WO NPaBONOPAAOK — Lie NOPAAOK B CYCMiNIbHUX BiAHOCUHAX, perynboBaHuX npa-
BOM, NMPW AKOMY FapaHTY€ETbCA peanisauia cy6’eKTMBHMX NPaB i opUaMYHKX 060B'A3KIB yY4aCHUKIB NpaBo-
BiJHOCUH, 3a6e3neuytoTbcA iX MPaBOMipHa NOBeAIHKA, 3A4iINCHEHHA 3aKOHHOCTI [9, ¢. 420].

B. M. ApTeMOB xapaKTepu3sye NpaBonopaLoK AK 0COOANBUI coLianbHUN GeHOMEH i BiH NuLwe: «NpaBo
i NpaBoONOPSAOK, HacaMnepes iCHYIOTb AK KOHKPETHO iICTOPUYHI YTBOPEHHS i HE MOXYTb OYTI 3pO3yminu-
MM Mo3a i y BigpuBi Big TNy CyCninbCTBa, NPOAYKTOM, BEJIMUMHOIO Ta YaCTUHOIO XKUTTERIANBHOCTI AKOro
BOHM € [10, c. 139].

MpunbAN3HO Ha LKX ke NOo3MLiAX WOoAo PO3yMiHHA npaBonopaaKy ctoitb O. BacunbeB, sKkuil cTBep-
IDKYE, O NPaBoOMNOpPAAOK CMHTE3Y€E NPOABU NpaBa Ha PiBHI peanbHUX CycnifibHMX 3aB’A3KiB, Cyrye ana
y3arafnbHEHOro BUPaXKeHHs B3aEMOSil MPaBOBIAHOCUH, Cy6'EKTUBHMX MpPaB Ta 000B’A3KIB, XapaKTepusy-
IoUn EAMHNIA CoUianbHUI NAIaH X perynoBasnbHOro BMANBY Ha BeCb CTaH CYCNiNbHOro utTa» [11, c. 97].

ABTOpPUY NigpyyHUKa «3aranbHa Teopisa npasa» 3a ped. akag. O.B. NeTpuwmnHa nnwyTh, WO npaBonops-
[OK BijobGpaKae LiHHICHY YCTaHOBKY CYCMiNbCTBa WOAO CTBOPEHHA paLiioHasIbHOro crnocoby Moro opra-
Hi3awii, cTabinisauii i po3BUTKY, Y3rogKeHHs iHTepeciB iHAUBIAIB i coLliyMy Ha 3acafax 3arafnbHuX NpasBus
noBefliHKK, PO3B'sA3aHHA coLianbHUX KOHONIKTIB NpaBoBMMM 3acobamu. Lli X aBTopr po3pi3HAOTL [Ba
acneKkTy NPaBonopAAKY: AK HACNI[OK AiANbHOCTI AepxaBu (0dilinHMI NpaBoONOPAQOK) i AK pe3ynbTaT gi-
ANbHOCTI NtofeN, CNPAMOBAHOI Ha BCTAHOBJIEHHA MPaBOBMX 3aB’A3KIB (LUBINbHUIA NpaBoONopPA[OK), Bia-
TBOPEHHSA SIKOT0 BiOYBa€ETbCA 3a PaxyHOK MPaBOMipHOT akTUBHOCTI cy6’'eKTiB npasa [12, ¢. 89-90].

MoxHa i Hagani NpPoJOBXNUTY Nepenik HayKoBMX NiAXOAIB WOAO PO3YMiIHHA CYyTHOCTI NpaBonopAaKy
[1, 7]. Taka 6araTOMaHiTHICTb HAaYKOBUX iHTEpPNpPETaLii Nvwle NigKpecntoe MmnbrHy Ta 6araTorpaHHicTb
LibOro NOHATTA, B AKOMY GOKYCYIOTbCA Pi3HOMAHITHI 03HaKW, WO NpUTaMaHHi npasonopAaky. Bci BoHu Bu-
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CTynawTb OKPEMMMU MPOABAMN KaTeropii NPaBonopAaKY i nviie y CyKynHOCTi MOXKYTb AaTu MOBHe yAB-
NEHHA Npo Le cknagHe 6aratoBumipHe siBuule. MpoTe cnig Big3HauUMTW, WO BCi HAyKOBLi CMiflbHI y Aymui,
L0 NPaBONOPSAAOK — Lie HeobXifHe NO3MTVBHE NPaBOBE ABULLE B CYCMiNIbCTBI | AeprKaBi, Lie BTiNeHHA npa-
Ba 200 3aKOHHOCTI B KOHKPETHI CycninbHi BifHOCUHW, yperynboBaHi NPaBoM, JOCATHEHHA MPABOMNOpPAAKY
NOKNaAeHo Ha cneuianbHi AeprKaBHi OpraHu ToLo.

OCHOBHUMM 03HaKamMu NPaBONOPALKY AK OPUANYHOI KaTeropil Ha3nBaloTbCA:

+ 3aKafa€eTbCA B NPaBOBMX HOPMax y NpoLeci NpaBOTBOPYOCTI;

+ CNUPAETLCA Ha NMPUHLMMN BEPXOBEHCTBA NpaBa i NaHyBaHHA 3aKOHY B ranysi NpaBoBMX BiHOCKH;

+ BCTAHOBIIOETbCA B pe3ynbTaTi peanisauii NpaBoBMX HOPM, TOOTO 3[4INCHEHHS 3aKOHHOCTI Y Aifnb-

HOCTI 3 peani3auii npaBsa;
+ CTBOPIOE CNPUATANBI YMOBU ANA 34iINCHEHHA CYy6'EKTUBHUX NPaB;
+ MPUNYCKA€E CBOEYACHE Ta MOBHE BUKOHAHHA BCiMa Cy6'eKTaMM IOpUANYHKX 0OO0B'A3KIB;
+ BMMAra€ HeBifBOPOTHOCTI IOPUAMYHOI BifMNOBIAANbHOCTI ANIA KOXKHOMO, XTO BUMHUB NpPaBoOMopy-
LLIEHHS;

+ BCTaHOBJIIOE CYBOPY FPOMaACbKy AUCLUMITIHY;

+ MPUNYCKAE YiTKY Ta epeKTNBHY POOOTY BCiX AEPKABHUX | MPUBATHUX IOPUANYHUX OPraHiB i cNyx0,
Hacamnepefq nNpaBoCynaq;

+ CTBOPIOE YMOBU A1 OPraHi3oBaHOCTI FPOMaAAHCbKOro CyCrifibCTBa i PeXUM CNPUAHHA iHAUBIAY-

anbHil cBo6OA;;

- 3abe3neyvyeTbcA BCiMa Aep>kaBHUMYM 3axodamu, ax Jo npumycy [5].

Llinkom moxkHa norognTncA 3 3a3HayeHnM NigxoA0M Y PO3yMiHHI NpaBonopaAaKy Ta noro puc. | B Ton
Ke Yac XoueTbCsA Bi3HAUNTY, L0 aHaNi3youm YCi BuLLe3a3HaueHi no3uuii M1 6a4nmo, Lo XxapakTepuctTmka
NpaBonopsAAKYy Npu LbOMY HEMOBHA, OCKINbKN PO3KPUTTA TaKUM YMHOM LibOro NPaBoBOro ¢eHoMeHy He
OXOMJIETbCA KOHCTUTYLIIIHAM YAHHUKOM. Ma€eTbca Ha yBasi, Lo NpaBonopAfoK He MOXHa OxapakKTe-
pu3yBaTy ik NPaBOBY KaTeropito, pakTop npaBoBoro 6yTTa 6e3 BpaxyBaHHA KOHCTUTYLi, 3aKpinieHnx B
Hill KOHCTUTYLIMHKX LWiHHOCTEN Ta 3acaf KOHCTUTYUiNHOTO 6yAiBHMUTBA. CaMe KOHCTUTYLISA AK OCHOBHUIA
3aKOH [jep»KaBu i CycninbCTBa Ta MPaBOBUI aKT BULLOT OPUANYHOT CUIN 3aKPinloeE OCHOBHI 3acagu, AKi
BV3HAYaOTb MIOWMHY BiAHOCKH, Lo 3a6e3MneyytoTb NPaBONOPALOK B KpaiHi. BOHWU cknagatoTbca B Npo-
Leci peanisauii npaBOBOro cTaTycCy NoAMHY i FPOMaAAHMHA, opraHisauii Ta GyHKLiOHyBaHHA OpraHiB aep-
»KaBHOI Blagy Ta MiCLLleBOro CaMOBpPALYBaHHSA | TaKMM YMHOM KOHCTUTYLiA BU3HAYaE CUCTEMY CTabinbHUX
NpaBoOBKX 3aB'A3KIB Ta BifHOCUH B CYCMNiNbCTBI Ta AeprkaBi, BUCTYMNA€E NPaBoBMM GyHOAMeEHTOM dpopmy-
BaHHA Oyab-AKOI KpaiHW, B TOMY UMCAi 1 YKpaiHW AK 4eMOKPaTUYHOT, NPaBOBOI, COLiaNbHOT fep»KaBy, CTaE
NoNiTUKO-NPaBOBMM JOKYMEHTOM NPOrPaMHOro XapakTepy, AKUIN HaLiNoE CycninbCTBO, OpraHu AepKaB-
HOI BNagw Ha BiAMNoBiaHI feMoKpaTuyHi pepopmm y chepi BiTUN3HAHOTO AepKaBOTBOPEHHS.

MorkHa CcTBepAXyBaTHK, O BM3HAYaKUM CTaH CYCMiNbHOIO i Jep>KaBHOMO »KMTTA, YNOPALKOBYHOUM CY-
CNiNbHI BIZHOCUHY KOHCTUTYLEI0 BNOPAAKOBYETbCA XUTTELIANBHICTb CYO'€KTIB MpaBa, Wo Ha AymKy K.
lNMonoBurya i BU3Hayae NpaBoMnopAfoK, OCKiNbKU Ha MOro Nornag, NpaBonopanok € npouecom GopmyBaH-
HSl [epKaBOl0 OPraHi3oBaHOCTI Ta BMOPAAKOBAHOCTI XUTTERIANbHOCTI cy6'ekTiB npasa [13, c. 27]. Mpu-
6/IM3HO TaKOI K TOUKM 30py AOTPMMYBABCSA BiJOMMUI BITUM3HAHMI HayKoBeLb K0.M. O6opoToB, sKkMin nNn-
CaB, WO NPaBOMOPALOK BUCTYMAE AK CMUCIIOBE NMPU3HAYEHHSA NPaBa, AKe JOCAraeTbCA 3abe3neyeHHsM
CTabinbHOCTI NnlogcbKkoro 6yTTsa [14, C. 6].

OCHOBHUI 3aKOH iHCTUTYLiOHaNi3y€e KOHCTPYKLiIO BlafW, YiTKO OKPECIoE MeXaHi3M epKaBHOI Baaun
Ta MOBHOBAKEHHA OPraHiB fep>kaBHOI BNafm i OpraHiB MicLLeBOro CamoBpAAYBaHHA, KOHCTUTYIOE fiEMO-
KpaTu4Hi 3acan NPaBOBOro CTaTyCy NOAMHY i F(POMaAAHMHA, BU3HAYa€ MOpPasibHi, MONITUYHI, EKOHOMIYHI
Ta NPaBOBi OPIEHTUPW Y chepi perynoBaHHA Npas, cBoOOA i 000B'A3KIB NIOANHM | TpOMaAsHMHA B YKpaiHi
i TAKMM YMHOM KOHCTUTYLiMHi HOPMW CKNagatoTb MOTYTHI GpakTop NpaBoBOro Nopaaky, AKum Ak nuwe O.
KapMaHIoK, nondrae y BCTaHOBJIEHHI Ta NiATPMMLi NeBHOrO NOPAAKY, B yMOBaX AKOro HOpPManbHO GyHKLi-
OHYIOTb BCi KOMNOHEHTU cycninbcTaa [15, . 64].

Hepigko B KOHCTUTYLiAX 3aKnajaloTbCA Cami 3acafy NpaBoOnoOpPAAKY, AK Le Ma€ Micue B KoHCTUTyuil
YKpaiHu, CT. 19 AKOT ronocutb, WO NPaBoOBU NOPAROK B YKpaiHi I'pyHTYETbCA Ha 3acajax, BignosigHO
[0 SIKMX HIXTO He MOXe BYyTV MPUMYLLEHMIA POBUTU Te, WO He nepefbayeHO 3aKOHOAABCTBOM, a OpraHu
LEepPKaBHOI Bfay Ta OpraHy MiCLLeBOro CamMoBPsiAYBaHHSA, X NocafoBi 0coby 3060B'A3aHI AiATK nuLwe Ha
nigcTaBi, B MeXax NOBHOBAXEHb Ta Yy CNocib, o nepeabaveHi KoHctutyuieto Ta 3akoHamu YKpaiHu [16].

MpoTe Ginbl NOWWPEHNM Y CBITOBI MPaKTULi € Migxia, 3a AKOro NPaBoONoOPALOK B AepKaBi 3a6e3-
NeyyeTbCa TUM, WO HOPMU KOHCTUTYLT 3aKpinnioTb GyHAAMEHTaNbHI 3acagn, Ha SKMX 6a3yoTbcA Hail-
BaXK/IMBILLI MpoOLEecy AePKaBOTBOPEHHS | TAKUM YMHOM CTabiflbHUN KOHCTUTYLiIIHO-NPaBOBUIA NOPSA0K
YTBEPAXKYETbCA Yepes YHOPMYBAHHSA CTaTyCy OpraHiB nyo6aiyHoi Bnagu, opUANYHOTO iHCTPYMEHTY 0bMme-
EeHHA JepaBHOI Blagn — OfHIEl 3 OCHOBHMX O3HaK KOHCTUTYLIIOHaNi3My; 3aKpinieHHA NofoXeHb, AKi
CNPsSIMOBAHI Ha rapaHTyBaHHsA MNpaB i CBOOOA NOANHN | IPOMAAAHVHA, 3aXULLEHICTD iX iHTEpECIB, YiTKe
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BM3HAYEHHA iX MPAaBOBOro CTaTyCy; He AOMYLLEHHA CBaBiNNA 3 00Ky opraHiB BNagm, HA3bKOT SKOCTi fifnb-
HOCTI MPaBOOXOPOHHKX OpraHiB; HeA4OCKOHANOCTI MPUMHATUX 3aKOHIB Ta iHLWMX HOPMATMBHO-MPaBOBMX
aKTiB TOWO. TO6TO KOHCTUTYLii BU3HayatoTb 3acafy NPaBOBOro NMopsaKy B AeprkaBi i CycninbCTai yepes
OXOPOHY NOANHY SK Bifi CBABOJi CaMOi iep>kaBu Ta ii OpraHiB, TaK i Big NPOTUNPABHUX Ai iHWKX Cy6'eK-
TiB, HeQONYyLEeHHA NPaBOBOro XaoCy B AeprKaBi, PYNHIBHOro BNMBY HiBeNALil NpaBoBKX, B TOMY YNCAi 11
KOHCTUTYLiINHUX LiHHOCTen Y cdepi AepKaBOTBOPEHHSA | NPaBOTBOPEHHH.

B KoHcTuTyLiT YKpaiHW Lie 3HanLLII0 CBill BMUAB B 3aKpiniieHHi OCHOBHUWX 3acaf KOHCTUTYLIMHOIO nagy —
Le NpUHUMNN 4EMOKPATUYHOI, MPaBOBOI, COLiaNibHOI iIepXKaBy, AeP>KaBHOMO Ta HAPOLHOIO CyBEPEHITeTY,
BM3HAHHA NIOAMHMY, 11 XKUTTA | 300POB's, YECTi i rigHOCTI, HeAOTOPKAHHOCTI | 6e3neKn HalBULLOK CoLlianb-
HOIO LIiHHICTIO, EAMHOrO rPOMafAHCTBa, MOAINY Blay Ha 3aKOHOAABYY, BUKOHaBYY Ta CYAOBY TFifku, BU-
3HaHHA | rapaHTyBaHHA MiCLLEBOro CaMoBpAAYBaHHSA, BEPXOBEHCTBA NpaBa, NOiTUYHOI, EKOHOMIYHOI Ta
iieonoriyHoi 6araToMaHITHOCTI, 3aX1CTY CYBEPEHITETY | TePUTOPIaNbHOT LinicHOCTI YKpaiHu, 3abe3neyer-
Hs1 1i @eKOHOMIYHOT Ta iHbOopMaLiHOI 6e3neKn, MUPHOTO | B3aEMOBUIAHOMO CNiBPOBITHULITBA 3 UleHaMM
Mi>KHapOAHOro CMiBTOBAaPUCTBA 3@ 3arajibHOBU3HAHUMW MPUHLMNAMN | HOPMaMKU MiXKHapPOAHOro npaea
Toulo.

LeHTpanbHe micue B KOHCTUTYLIT YKpaiHM 3aiMaloTb MOMOMKEHHA LWOAO CTaTyCy NOANHN | rpomaja-
HWHa, iX NpaBa, ceoboam Ta 0608B'A3KK. CBiTOBa CMiNbHOTA HanpawtoBana y Ui cdepi BUCOKi MiXKHapogHi
CTaHZapTW, HafJaBLWW NpaBaMm JNIIOAVMHY XapaKTepy YyHiBepcanbHOI, 3arafbHONOACbKOI LiHHOCTI. [paBa
NIOAVHY CbOTOAHI CTanu CNifibHUM 3arasibHOCOLialbHMM ifeanom AN BCiX KpaiH i HapoAiB, AKi cnosigy-
l0Tb ifgel cnpaBegnMBOCTI, cBOGOAM | AeMoKpaTil. | Le 3HalLWNO CBOE BU3HAHHSA Ha PiBHi BiTUM3HAHOIO
OcHoBHOro 3akoHy, Ae NpaBa NIOAVHY BUPAXKEHI HE NPOCTO fAK TaKi, AKi ABNATb CO60I0 MOPaNbHO 06-
IPYHTOBAHI MNOTPeby NoAVHY, WO OXOMNoTb BCi chepu Ti KUTTERIANBHOCTI — EKOHOMIUHY, COLianbHYy,
MONITUYHY, OYXOBHY i MatoTb 3aA0BONbHATY ii 6a30Bi i3nyHi, GionoriuHi Ta iHWI NoTpebu, a K Taki, Wo
BTINIOIOTb CUCTEMY LIHHOCTEN, NPUTaMaHHUX JIIOACTBY, AKi BUCTYNalTb KiHLEBOK METOI AiANbHOCTI BCiX
opraHiB ny6nivHoi Bnagu, € 3ac060M 0OMeEXeHHA fepaBHOT BNagu. K 3a3HavaeTbca B nitepatypi: «Lle
TOW Gap’ep, AKNI He MOXKe NepPexoanTy Ha BRacHUI po3cyq Oyab-AKa rifika Braau — 3aKoHoAaByva, BUKO-
HaBua uum cygoBa» [17, c. 139].

Takum ynHOM nporonolueHi KoHCTTyLi€o YKpaiHn npaBa NoguHK, iX rapaHTil 3aknanu nioguHoueH-
TPUCbKUI Nigxia y BianbHOCTI AepKaBu, BU3Hayanm nopagok GakTMYHUX B3AEMOBIAHOCKH YYaCHUKIB CyC-
MNifIbHOrO XUTTA, B SIKi BOHW BCTYMNaloTb AK HOCiT MpaB Ta 060B'sA3KiB, L0 CTBOPUSIO BiAMOBIAHUA KOHCTUTY-
LiNHUI peXxnum NpaBonopaaKy B YKpaiHi.

Be3ymMOBHO, L0 Ha rapaHTyBaHHA NPaBONOPALKY B HaLUil Aep»<aBi BeNIMKe 3HaYeHHA MaloTb MOJSIOXKeH-
HA KoHcTuTyUil YKpaiHm, AKi BM3HayaloTb GOpMU 3[iMCHEHHA HapoaoBnaaAa Ta MexaHi3m HauioHanbHol
nybniyHoi Bnagwn. Llen mexaHiam 3akpinneHuin yepes KOHCTUTYLiNHO-NPABOBWIA CTaTyC OpraHiB Braaw,
dopmu i cnocobm opraHisadii, npouesypv 34iINCHEHHSA | MeXi 3aiNCHeHHs Ny6niuHOT BNagw, BUAIB ii gxe-
pen Ta cy6'ekTiB (Hapog, AepKaBHi OpraHn TOLWO) i BiH ABNAE COOOIO LinicHY iEpapXiuyHy cucTemy iHCTU-
TYLilA, WO 3AiNCHIOTb NY6NiuHY BRagy, fAKa MA€ YiTKy CTPYKTYPY 3 NEBHVMM 3B'A3KaMM MiX il enieMeHTa-
MW, MPUHLMNX NO6YA0BW i €AVHI 3aBAAHHSA Ta WiNi 4isNbHOCTI, WO OpraHiyHO 06yMoBeHi popMyBaHHAM
YKpaiHu siK LeMOKpPaTUYHOT, NPaBOBOI, COLia/IbHOT AepKaBK, 3a6e3neyeHHsM B Hill, NpaBomnopaaKy, npas
i cBOOOL NIOAVHM, AKMMM Bflafla Ma€ OyTU «CKePOBAHOLO Ta 3B'A3aHOI0», OOMEXKEHOI MPABOBUMU KOPAO-
HamW, L0 € BaXJIMBOIO JOKTPUHOI KOHCTUTYLLIOHaNi3My.

[HCTUTYUiIHA CKnagoBa MexaHi3My HauioHanbHOI Ny6ivyHOT Bfagn OXOno€e PisHi opraHn nyonivyHoi
Bnagw, ix 6moku, nigcuctemu, AKi nocifatoTb HEOAHAKOBE MicLe Y MeXaHi3mi nybniyHoi Bnagw, ane yci
pa3omM BOHU GYHKLiOHANbHO CYMICHI, i B LlinomMy cnpsiMOBaHi Ha Te, W06 ¢yHKLIOHYBATW Y3rog KeHo, 3M1a-
rof»KeHo Y TiCHi cniBnpaui. 30Kpema, O4HY 3 NiCMCTEM MeXaHi3My YyTBOPIOKOTb BULLi OpraHu Aepasu,
AKi NpeAcTaBneHi E4MHUM OpPraHOM 3akOHOAABYOI Bfagu B YKpaiHi — BepxoBHoto Pagoio YkpaiHu, Aka
NPUINMAE 3aKOHY, L0 BMU3HAYaloTb PeXXnM NpaBonopaaKy B YKpaiHi, Takox yepes YNoBHoBaXkeHoOro Bep-
XOBHOI Pagn YKpaiHu 3 npaB NOANHN 34iNCHIOE NAapPaMeHTCbKIA KOHTPOb WOAO0 AOAEPKAHHA NpaB i
cBOOOJ NOAVHM | FpOMagAHMHA B YKpaiHi i T. iH.; rnaBoto aeprkasu — MNpe3ngeHToM YKpaiHu, AKUA BUCTY-
na€ rapaHToOM [ep>KaBHOro CyBepeHiTeTy, TepUTopianbHOI LinicCHOCTI YKpaiHu, gogepxaHHa KoHcTutyuii
YKpaiHu, npaB i ceoboa NognHN i rpoMaasHiHa; KabiHeTom MiHicTpiB YkpaiHu, AKniA 3ab6e3neydye aepxas-
HUI CyBepEeHITET i EKOHOMIUHY CaMOCTINHICTb YKpaiHu, 34iNCHEHHA BHYTPILWHbBOI i 30BHILLIHbOT NOAITUKMN
fepKaBu, BUKOHaHHA KOHCTUTYLIT | 3aKOHIB YKpaiHu, BXXMBa€E 3axoAiB WoAo 3abe3neyeHHs npas i CBO-
6op NOAVHK | rPOMafAHNHA, 3AiNCHIOE 3aX0AW LWoAo 3abe3neyeHHss 060POHO3AATHOCTI i HaLiOHANbHOI
6e3neKkn YKpaiHK1, rpoMagCcbKoro nopsaaky, 6opoTbbu 3i 310UMHHICTIO i T. iH. OcobnrBolO NigcMcTemMoro
MexaHi3My ny6niyHol Bagn € CyaoBa rinka Braaw, Aka 3abesneyye He TiNbKu 34iiCHEHHA NpaBOCYAAs B
YKpaiHi, a 1 QOTPUMaHHA NPaBONOPALKY 3 OrnAgy Ha 6e3neKy NoanHU, OXOPOoHY il NpaB i cB0604, OXopo-
HW CNCTeMU NPaBOBUX, B TOMY UNCIi N KOHCTUTYLIMHUX, LiHHOCTEN. IHWa nigcncrema — mMicLeBoro piBHA
— OpraHu MicLEeBOro camoBpAfYBaHHA, MiCLIEBi AeprKaBHi agMiHicTpauil Ta iX rnasn. MoXHa Ha3mBaTu i
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iHLWIi IHCTUTYLi, AKI OXOMMOIOTLCA BITYUM3HAHMM MeXaHi3MOM My6niyHOT Bnagwn, Hanpuknag, ue PaxyHKkoBa
nanata, KoHctutyuinHun Cyg YKpainu, LileHTpanbHa BUGopUa KOMICia ToWwo, AKi NopAz 3 BULLEHa3BaHUMNA
opraHamu, NPaBOOXOPOHHVIMM OpraHamMM TaKOX BifirpatoTb BaXKMBY poJib y 3a6e3neyeHHi 3aKOHHOCT i
npaBonopsaaKy B YKpaiHi i 0cobnnBo B LbOMY NnaHi XoTinocb 6u Big3Haunt KoHctutyuinHuin Cyg Ykpa-
THW.

BrsHaueHnin KoHCTUTYLi€D YKpaiHU MeXaHi3m ny6niuyHoi Bnagn GpyHKLIOHYE B peXrMi CTPUMYBAHD i
NPOTUBAr 3 METOK HeaoMyLeHHA y3ypnauii Bnagu 3 60Ky 6yab-akoi iHcTuTtywii. Lle o3Havae€, HegonycTtu-
MiCTb «3aXOMJIeHHs AePKaBHOI BfaW WSXOM Hacuis abo B iHWWIA HEKOHCTUTYLINHNIA Y/ HE3aKOHHMI
Cnoci6 opraHamn fgep»<aBHOT BNagu Ta opraHamm MiCLLeBOro CaMmoBpsAAYBaHH#A, iX MOCagoBUMMU ocobamu,
rpoMafisiHamm um ix ob6'eaHaHHAMMN» [18].

Konu mu roeopumo npo ponb KoHcTutyLii YkpaiHu y 3abe3neueHHi npaBonopsaKy, NPaBoBOro XUTTA
B YKpaiHi He BapTO 3anuLiaTii nNo3a yBaro 1 Ton Gpaktop, wo KoHcTuTyuia YKpaidum, Buctynae pyHaameH-
TaJIbHOI OCHOBOW MOAANbLIOrO PO3BUTKY HaLiOHaNbHOrO 3aKOHOAABCTBA, € AAPOM NPaBOBOI CUCTEMM
YKpaiHuy, i LM He TiNbKn CNpUAE BUPILLEHHIO Linoro pagy akTyanbHUX NONITUKO-NPaBOBMX NMUTaHb KUTTA
LeprkaBu i cycninbCTBa, ane N CTaBMTb Line Koo 3aBAaHb, MOB’A3aHMX 3 cOLia/ibHO-eKOHOMIYHMMM, NO-
NITUYHUMKN NPaBoOBUMYK GaKTOpPaMK, CNPAMOBAHVMY HA BUPILWIEHHA LUX Npobiem, Wo CTBOPIOE OCHOBY
NPaBOBOro XMTTA YKpaiHu i 3a6e3neuyeTbca TakuM YMHOM MPaBOMNopAAoK B Hin. [l. Kepimos Ta I. Manb-
LeB [OCUTb BiPHO NigKPeCoTb, WO NPaBoNopALoK € pe3ynbTaToM NPaBoBOI pernameHTauii, wo 3adik-
COBaHa B 3aKOHO[ABCTBI, Ta I peani3auii BignoBigHO 4O BUMOT 3aKOHHOCTI. TM CamuM Y NpaBonopAaKy
HeMOB OU MOELHYIOTbCA 3aKOHOAABCTBO i 3aKOHHICTb [19, ¢. 215]. Ha piBHi KoHcTUTYLiT YKpaiHu uen ac-
neKkT 3adikcoBaHWI y CT. 8, AKa NPOroJiIoLWye NPUHLMMN BEPXOBEHCTBA NpaBa i Hagani ronocntb: «KoHcTu-
Tyuia YKpaiHM Ma€ HarBULLY IOPUAMYHY CMAY. 3aKOHW Ta iHLi HOPMATMBHO-MNPaBOBI aKTN NPUMAIOTbCA Ha
ocHoBi KoHcTutyuii YKpaiHu i noBuHHI Bignosigatn in. Hopmn KoHcTutyuii YKpaiHn € Hopmamu npAamoi gl
3BepHEHHA JO Cyay ANA 3aXMUCTy KOHCTUTYLINHUX NpaB i cBOOO NIOAUHN | FpoMagaHKHa 6e3nocepenHbo
Ha nigctasi KoHcTUTyLiT YKpaiHm rapaHTyeTbca» [16].

MpuinHATTA OCHOBHOMO 3aKOHY — Lie TifIbKM NMOYaTKOBUIA eTan KOHCTUTYLiiHOro 6yaisHuLTBa. Hapani
Ma€ BigbyBaTnCA peanisalin KOHCTUTYLIMHUX NPUMNCIB, KON HOpMU KOHCTUTYLIT CTaloTb CMOHYKanbHUM
baKTOpOM [ep’kaBOTBOPEHHA | CNPUAITb TBOPEHHIO AKICHO HOBMX KOHCTUTYLiIHO-NPaBOBMX BigHO-
CWH, IHCTUTYLi Towwo. ToOTo, iIHWMMYK ClIOBaMU MOXHA CKa3aTu, BOHW CTalOTb KaTaslizaTopaMn KOHCTU-
TyuioHani3auii B YKpaiHi fepXXaBHOro i CycninbHOro Xutta. K npaBuibHO 3a3HayvaE€ 3 uboro npusogy [.
ApyTIOHAH, peanbHe NpaBoBe MipUNO AeMOoKpaTM3auii CycninbCcTBa — Le piBeHb KOHCTUTYLiOHani3auil
CyCninbHMX BIQHOCUH Ha OCHOBI BepxoBeHCTBa Npa.a [20, c. 43], a BiTYM3HAHNA HayKoBeUb T. [logopox-
Ha POo34iNnAuM Lo No3unLio CTBEPAXKYE, PiBEHb KOHCTUTYLIIHOTO PEryntoBaHHA — HabinbL BUCOKWI 3
MO/MBUX PiBHIB MPABOBOro perynioBaHHs. | came 3aBAAKM KOHCTUTYLiOHani3alii 3abe3neuyeTbca no-
TPIGHUI (3 ypaxyBaHHAM 3MiH i MepCcrneKTNB PO3BUTKY iIHCTUTYTIB Bfaau, AEMOKPATIl Ta rpPOMagAHCbKOro
CyCninbCTBa) PiBeHb KOHCTUTYLIMHOIO peryntoBaHHA [21, ¢. 279]. A y CBOIln yXKe gucepTauiliHin poboTi
T.C. [logoporKkHa YTOUHIOE CBOIO MO3ULLiI0 YXKe caMe CTOCOBHO KOHCTUTYLiOHani3auii npaBoBOro nopaaky,
3a3Havatouu, Wo ue cligyBaHHs NpaBuiaM, YCTAaHOBAEHUM KOHCTUTYL €D, 3abe3mneyeHHsn il BEpPXOBEH-
CTBa Ta NPAMOI Jii, NoBara KOHCTUTYLiINHWX LiHHOCTeN BCiMa YneHaMuy CyCrnifibCTBa Ta AepaBu B Liflomy;
rapaHTii foTprMaHHA Hopm OCHOBHOro 3aKoHY, MpaB Ta cBOOOA NOAVHN | rPOMaAsAHUHA, 3abe3neyeH-
HA edeKTMBHOCTI NPaBOBOI CUCTEMMU Ta ii eNeMeHTIiB; NpoLec NPOHUKHEHHA KOHCTUTYLiIMHUX NOJSIOXKEHb
i npyHUMNiB (WiHHOCTEeN) B CTPYKTYpPY NPaBOBOI CUCTEMU 3 MeTOo TpaHCchopMaLii yHiBepcanbHUX Noso-
MeHb KOHCTUTYLIT. 3a3HayYeHo, WO KOHCTUTYLiOHani3auia € Kputepiem KOHKpeTu3aLil 3acaf, LiHHOCTen
KOHCTUTYLiT B YAHHOMY 3aKOHO[ABCTBi Ta B peasibHUX CYCMifibHUX BifHOCUHaX, WO dopMye nNpaBoBuUii
peXum peanisauii OCHOBHMX NpaB Ta cBO6GOA NOAVHM | rpomagsiHmHa [22, c. 3].

B uinomy moxHa 3pobuTi BUCHOBOK, WO KOHCTUTYLiOHANi3aLis — Lie cKnaaHe i 6aratorpaHHe siBuLle,
AKe OXOMJOE COOO0I0 AiANbHICTb PiI3HOMaHITHMX IHCTUTYLI MPABOTBOPYOro, MPABO3aCTOCOBHOIO 1 Npa-
BOpeasi3auiliHoro npowecy, pisHOMaHiTHi popmu, MeToan, CNocobm Ta 3acobu ix AiaNbHOCTI, AKi cnpaAmo-
BaHi Ha BTineHHA npunucie OCHOBHOroO 3aKOHY Y HaLiOHaNbHY NPaKTUKY Aep>kaBOTBOPEHHA. BoHa mae
METOI0, Mo-MepLue, HalbiNbLL NOBHE | TOYHe BIATBOPEHHSA NOMIOXKeHb KOHCTUTYLIT YKpaiHM fiK NpaBOBOro
aKTy, Wo Nocifa€e npoBsigHe MicLe B HaLioHanbHil NPaBoOBil CUCTEMI, MA€ HaBUILLY KOPUZUYHY CUY | BU-
CTYMNa€ NPiOPUTETHNM MPABOYTBOPIOIOYMM YMHHUKOM Y BITUM3HAHOMY 3aKOHOAABCTBI, No-Apyre, 3abes-
neyeHHA QYHKLIOHYBaHHA OpraHiB Aep»aBHOI Bflagn, opraHiB MiCLLeBOro camoBpAAyBaHHSA, iHCTUTYTIB
rPOMafAHCbKOro CycnifibCTBa Ta iHWNX iIHCTUTYLiA y BU3HaYeHnX KoHCTUTYL i€l GopManbHO-IOPUANYHINX
pamKax Ta 3abe3neyeHHs peanisauii NPMHLUMY BU3HAHHSA JIIOAUHN HAMBULLOO CoLianibHOIO LiiHHICTI0. be3s-
YMOBHO, 061[iBa 3a3HauyeHi acneKkTy ay»Ke BaKNuUBi 3 TOUKM 30py peanisauii OCHOBHOro 3akoHy i nocsi-
[JOBHOI KOHCTUTYLiOHani3auil CycninbHMX BiAHOCUH B YKpaTHi.

MNepwuin acnekT CNpAMOBaHNN Ha NOCNIAOBHE BYPaXeHHA HOPMATUBHOIO 3MiCTy KoHCTUTYyUIT YKpai-
HW Y NOTOYHOMY 3aKOHOAABCTBI, Lo AeTani3ye i po3BmBae Nnpunmcy OCHOBHOIO 3akoHy. «l Lie Tomy, - nuie
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T. NMofopoxHa, - Wo Hopmu KoHCcTUTyL i YKpaiHu (AK BifOMO) € HanBULLMM MaTepialibHUM KpUTepieM npa-
Ba. Yce, WO MiCTUTbCA | BUABNAETLCA Y NPaBi, MyCUTb BiANOBIAATU KOHCTUTYLUIMHUM HOpMaM. KoHCcTuTyuin
Ma€ HalrBULLY IOPUANYHY CUNY, € NPYMATOM BiIAHOCHO BCiX iHWMX HOPM. [0M0BHI Wini, 3aKpinneHi B KoHCTu-
Tyuil YKpaiHu, € NpoBigHUMM OPIEHTUPAMU | ANA HOPMOTBOPYOrO Npouecy, i AnA JiAnbHOCTI 3 peanisauii
npasoBux HoOpM. Hopmn KOHCTUTYLiT, NOPIBHAHO 3 rany3eBrMMn HOPMamMK, MatoTb BULLLY IOPUAMYHY CUTY B
iepapxii NpaBoBMX HOPM i € 3acagHNUYMMK (3BiacK 1 Ha3Ba — OCHOBHUIN 3aKoH aepxaBu)» [21, ¢. 279]. MNpn
LibOMy BTiNleHHs npunucie KoHCTUTyLii YKpaiHn Mae BinbyBaTUCA He TifIbKM Yy MPaBOBUX aKTaxX KOHCTUTY-
LiMHOro npaga, a 1 iHWuX rany3en npasa. K 3a3Havae 3 yboro npusoay 0. KpoxiHa, KoHCTUTYyUioHani-
3aLia (rany3eBoro 3aKOHOAABCTBA) BUPAXKAE AKICTb BepXOBEHCTBA KOHCTUTYUIT ... 1 3ab6e3neyeHHs Big-
MOBIQHOCTI 14 YCiX 3aKOHIB i Nif3aKOHHMX aKTiB, WO BUABASETHCS B TPbOX acNeKTax: No-nepLue, HanbinbL
3HauyLi ranysesi BigHOCMHN MaloTb NpAME 3aKpinneHHA B KOHCTUTYUiT 1 perynioloTbca 3a 4OMOMOrot
peani3auii mexaHismy npamoi aii Hopm OCHOBHOrO 3aKOHY; No-Apyre, rasy3eBe 3aKOHOAABCTBO PEryntoe
Bi4NOBifjHE KOO CYCNifIbHMX BiAHOCUH YiTKO [0 NONOXKeHb KOHCTUTYLIT 11 Nif CyAOBUM KOHCTUTYLiINHUM
KOHTpOJIeM; MO-TPETE, KOHCTUTYLIIOHai3aLia € cCNocobomM NofgoNaHHA KOHKYPEHLii MpaBoBUX HOPM i BU-
pilleHHs lopuanYHUX KOHONIKTIB [23, c. 112].

KoHcTuTyuioHanisauisa BiTYN3HAHOI NPaBOBOI CUCTEMU — Lie Ti JOKOPiHHI 3MiHW HaLioOHaNbHOro 3aKo-
HOJABCTBA, AKi 3a CBOIM XapaKTEPOM Ta MACLUTAOHICTIO MatloTb 3abe3neunTy MogepHi3aLito ranysein Haui-
OHanbHOro Npaea (nepernag YMHHOro 3aKOHOA,ABCTBA, CKaCyBaHHA HOPMATUBHKX aKTiB, AKi He Bignosiga-
toTb NonoKeHHAM OCHOBHOrO 3aKOHY, NPUIHATTA HOBMX 3aKOHIB) | MpaBonopAaKy B YKpaiHi (B ToMy unchi
YOOCKOHANMTN CUCTEMY NMPaBOOXOPOHHUX OPraHiB, Cy4oBOI CUCTEMMU, 3aKOHOAABYOT TEXHIKM Ta 3aKOHO-
ZaByoro npowecy Towo), KOHCTUTYLIHO YNOPAQKYBaTK Pi3HOMaHITHI cdepun CycnifibHOro »MTTA i YiTKO
BM3HAUNTM MeXi NMOBHOBaKeHb OPraHiB Aep)kaBHOI Blagn Ta MiCLLeBOro caMoBpAdYBaHHA, NigBULLNTI
epeKTMBHICTb iX GYHKLIOHYBaHHA Ha OCHOBI NPVHLMMIB BEPXOBEHCTBA NpaBa, NPiopuTETHOCTI NPaB Jto-
OVHW, HApOAoBIaaaa, Nofdiny Aep»asHoil BNagW i T. iH., pauioHanisyBaTu gep»kaBHe ynpasiHHA, JeMOKpa-
TUYHO HAMOBHUTU 3MICT CYCMiIbHUX BiHOCUH i KOHCTUTYLINHO perfameHTyBaTh couianbHi 3B'A3KN MiXK
Pi3HOMaHITHUMM CY6'EKTaMN.

[HWWI acneKT KOHCTUTYLioHani3aLii BiTYM3HSAHOI NPaBOBOI CUCTEMM MOBUHEH OYTU CNPAMOBaHUIA Ha
3abe3neyeHHnA QYHKLiOHYBaHHA OpraHiB Aep>KaBHOI BNafm, OpraHis MiCLLeBOro cCaMoBpaAyBaHHs, iHCTU-
TYTiB FPOMafAHCbKOro CycnifibCTBa Ta iHWMUX IHCTUTYLIN Yy BU3HauyeHnX OCHOBHMM 3akoHOM dopmarb-
HO-IOPUANYHMX paMKax. AK 3a3Hava€e 3 uboro npueogy T. NofopoxHa, npobnema KOHCTUTYLioHani3auil
NpaBoBOI cMcTeMN YKpaiHN Ma€E BaromMe 3HaUeHHA He TilbKY AN1A BUPIWeHHA CYyTO HayKOBUX 3aBAaHb, a 1
NS PUANYHOT MPAKTUYHOT AiANbHOCTI, agXe NpaBo 30piEHTOBaHe Ha 3abe3neyeHHsA CycninbCcTBa credi-
aNlbHUM IOPUANYHUM IHCTPYMEHTapIEM, MPU3HAUYeHM AN OOCATHEHHA BaXnusmx Uinen [21, ¢. 277].

MocnigoBHa KOHCTUTYLiOHaNi3aLifa BiTYM3HAHOI NPaBOBOI cuctemu i y cdepi NpaBOTBOPEHHS, iy cdepi
NpaKkTUKy GYHKLIOHYBaHHA OpPraHiB AepaBHOI BNaAu, OPraHiB MiCLLeBOro caMoBpAfyBaHHA, iHCTUTYTIB
rPOMafAHCHKOro CyCniNbCTBa Ta iHWNX IHCTUTYLN Ma€ CBOi 0COBNMBOCTI, BUXOAAYM 3 0COONMBOCTEN KOH-
CTUTYLIMHOT pernameHTaLii Ta CTaHy BiTUM3HAHOIO 3aKOHOJABCTBA, @ TAaKOX i3 GaKTUUYHOT NPaKTUKM QyHK-
LiioHyBaHHA BigNoBigHMX iHCTUTYTIB B KpaiHi. OgHaK B LifloMy BOHa ABAsiE COO0I0 MoAepHi3aLito NpaBoBol
cucTemu, it YgOCKOHaneHHs, Konv Hopmu OCHOBHOTO 3aKOHY MPOHM3YI0Tb BCi Ii en1eMeHTH, npoLec nepma-
HEHTHOro 06'€EKTNBYBAHHSA Y 3aKOHOAABCTBI YKpaiHW i BITUM3HAHIN NPaKTULi Aep’KaBOTBOPEHHA KOHCTU-
TYLIHNX NPaBOYCTAaHOBOK, ifjel Ta 3acaj, AKi XxapakTepusyloTb AeMOKPaTUUHICTb YKPaiHCbKOT AiepXaBy,
CMPUAHATTA BITYM3HAHMMYM 3aKOHOAABLISIMY BUPOBIEHNX CBITOBOIO CMifIbHOTO MiXXKHApPOAHUX CTaHAap-
TiB B raly3i KOHCTUTYLLiOHANi3My, L0, Y CBOIO Uepry, CNpuseE 3abe3neyeHHI0 NpaBonopsaaKy B YKpaiHi.

Llinkom MOXHa NorognTnUCA 3 BUC/IOBJIEHOIO Y MPaBOBIi HayLi AYMKOIO, Lo NPaBoONopAfoK — Le CKnag-
He coljiasibHe ABMLLE, IKe CKAaAA€ETbCA Nif BMNBOM COLianbHUX, MOPaNbHUX, OPUANYHNX, EKOHOMIYHNX,
NONITUYHUX BiGHOCUH. Lle 06'€eKTUBHO Ta Cy6'€KTMBHO OOYMOBNEHWIA CTAaH CYCMiNIbHUX BiAHOCWH, AKNIA
XapaKTepuUsyeTbCA iX BHYTPILHIM NOrOAXXeHHAM, YperynboBaHiCTo, BIGNOBIAHICTIO NpMHLUMNIam npasa, a
TaKOX [eMOKPATUUYHMNM, TYMaHICTUYHM Ta MOPasibHUM LiHHOCTAM. TOMy NpaBoBWiA NOPAAOK CAif po3-
rMALATN OJHOYACHO B KOHTEKCTI COLIOKYNbTYPHOT Ta HOPMATMBHOI NapaanrMu, a 3abesneyeHHs npaBo-
nopAAKYy € OAHNM 3 OCHOBHMX HamnpsMiB AisfIbHOCTI fepKaBK, 3 ornsagy Ha 6e3neky NoANHN, OXOPORY T
npas i ceobop. [lep»aBa CTaHOBUTb HAMBaXK/MBILLY SIaHKY NPaBONOPSAKY SK BNAAHUNA Cy0'eKT, Lo Noro
3abe3neyye i OXOPOHSE CUCTEMY KOHCTUTYLINHNX LiHHOCTeN [22, ¢. 2].

Taknm YMHOM MOXKHA CKa3aTW, WO KOHCTUTYLINHUI MpaBOMoOpALOK — OCHOBA MPaBOBOro XUTTA B
YKpaiHi. be3 Hboro NpaBonNOPAROK HEMUCAUMUIA. BiH BUCTYNae AQpOM, LieHTpanbHUM efleMeHTOM NpaBo-
nopAaKy, BU3HaYa€ napaMeTpu NPaBoBOro OyTTA AeprkaBy i CyCnifbCTBa Ta MEXaHi3M Noro 3abesneveH-
HA, Lo B KIHLLeBOMY paxyHKY 3abe3rneuye BMOPALKOBaHUI CTaH YCix chep CycniNbHOrO XUTTA, AiANbHICTb
OpraHiB filepxaBHoi Blagn, MiCLLleBOro CaMoBpAAYBaHHSA, IHCTUTYTIB FPOMafAHCbKOro CyCcnifibCTea Ta no-
BeiHKY rpOMasAH y BU3HAUeHUX MPaBOM NapameTpax. KOHCTUTYLiHUI NpaBoONopsAoK ABSE COO0I0 AK
HOPMaTUBHY 6a3y, Ka Ha HaMBULLOMY KOHCTUTYLiIIHOMY PiBHI 3aKpintoe Mogeni, CTaHgAPTV Ta 3pa3Ku
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NOBefiHKM B TUNOBUX NPaBOBUX CUTYyaUifAX CYCNibHUX BIGHOCKMH YYaCHUKIB NPaBOBOro NopAdKy, Tak i
MeXaHi3M BMPOBaPKeHHA TaKMX NPaBOBUX Al i NOBEAiHKM YYaCHUKIB Ha NPaKTuLi, peanizauii KOHCTUTY-
LifHMX NPUNKCIB Y NPaKTULi BITYM3HAHOIO AEPKAaBOTBOPEHHS i NPaBOTBOPEHHS. BiH ABNAE coboto Kap-
Kac MpaBoBOI peanbHOCTI, AKNI BM3HaYaE Ta 3abe3neyye NpaBoBi OCHOBY GpYHKLIOHYBaHHSA CyCninbCcTBa i
LeprkaBu, CTaH CYCNiNbHUX BIHOCKH, O XapaKTepur3ye CTyniHb 3aJ0BOJIEHHA YYaCHMKaMM LiMX BiHOCUH
CBOIX MpaB, cBOOOA Ta iHTepeciB BiANOBIAHO [0 BMMOT i NPUHLMMIB BEPXOBEHCTBA NPaBa, rAPaHTYETbCA
[Aep»aBoio Ta IHWKMN CYCMiNIbHO-NONITUYHUMM IHCTUTYTaMW.

BucHoBKMN. OTXe, KOHCTUTYLiINHWI NPaBonopAdoK — Lie BU3HayeHnn Ha piBHi OCHOBHOro 3akoHy
AKICHUI NPaBOBUIA CTaH, IKNI ABNAE COO0I0 CoLianbHO-LiHHICHI CTaHAAPTV (€TaNIOH) HaNIEXKHOT NOBEeAiHKM
Cy6'€eKTIB NPaBOBUX BiIAHOCWH, O PEMPE3EHTYETbCA B PaMKax CTPYKTYPU MeXaHi3My fep»KaBu i Cycnifib-
CTBa Ta CNpUAE peanisauil Ha NPaKTULi CMCTeMU CYCMifIbHUX BiAHOCUH Y 3ajaHux KoHCcTuTyuieto napame-
Tpax Ans JOCATHEHHA CYCriNbHO KOPUCHOT MeTK — epeKTUBHOIO 3abe3neUeHHs NpaB i cBOOOS IOANHM i
rpomafsiHuHa, 36anaHCcyBaHHA M rapMOHi3aLii colianbHMX Ta iHAWBIAYaNnbHUX iHTEpeciB, MPaBOBOI BMO-
PALKOBAHOCTI opraHizauii Ta yHKLiOHYBaHHA feprkaBu i CycrninbCcTBa.

'AHomauiﬂ.

CTaTTA NpUCBAYEHA aKTYyasnbHil Npobnemi CydacHOro po3yMiHHA KOHCTUTYLHOrO npaBonopsaxy. B
po6OTi 3RINCHIOETLCS AOCTIAXKEHHA GEeHOMEHY NPaBOMOPALKY, ICHYIOUI Y BITUM3HSAHIN i 3apyOixHIin Hay-
KOBI LOPMANYHIN NiTepaTypi Nigxoamn 4O PO3KPUTTA MOro NpaBoBOl NPUPOoRN. AHani3ylTbCA XapaKTepHi
PUCKN KOHCTUTYLINHOTO NPaBONOPAAKY, BUOKPEMIIOIOTbCA CKNAAHNKM, AKI XapaKTepur3yloTb Oro Baxkn-
BiCTb Y popMyBaHHi YKpaiHu AK 1eMOKPaTUYHOI, MPaBOBOI AepKaBu.

W Annotation.

The article is devoted to the topical problem of modern understanding of constitutional law and order.
The paper examines the phenomenon of nomocracy together with the existing in national and foreign
scientific legal literature approaches to the disclosure of its legal nature. The characteristic features of the
constitutional legal order are analyzed, the components that characterize its importance in the formation
of Ukraine as a democratic, legal state are singled out.
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V LEGAL ISSUES OF COMBATING ACTS
OF UNLAWFUL INTERFERENCE IN THE
ACTIVITIES OF CIVIL AVIATION: AN
INTERNATIONAL LEGAL STUDY

lNpaeoei numaHHsi 60pombbu 3 akmamMu He3aKOHHO20 emMpy4YaHHSs 8
dissnibHicMb UueBIiNbHOI asiauyii: Mi>kHapOOHO-Npasose O0C/1iO)KEeHHSs

'Moshnyaga Lyubov, Yermolenko-Kniazieva Liliia

Key words:
international crimes, international aviation safety, international crime, implementation of an act
of violence against a person, destruction of an aircraft, destruction or damage to aeronautical
equipment or interference with its operation, reporting explicitly false information and creation
thus the threat of aircraft safety in Flight, violation of aviation safety, capture of an aircraft, illegal
intervention in the activity of civil aviation.

KniouoBi cnoBa:
3/104UHU MiXXHAPOOHO020 Xapakmepy, 6eaneka MixkHapoOHoI asiayji, cknaod 3/104UHY MiXHAPOOHO20
xapakmepy, 30ilicHeHHA akmy HAacus1a 8iOHOCHO 0cobu, pylHy8AaHHA NOBIMPAHO20 CYOHd,
pyUHy8aHHA abo NOWKOOXeHHA aepoHasieayiliHo2o 06;1a0HaHHA abo 8mpy4yaHHsA 8 Lio20
ekcnalyamadito, nogioomsieHHA A8HO NOMUJIKOBUX 8idoMocmell | CMBOPeHHA MUM CaMum
3a2po3u 6e3neku No8iMpAHO20 CyOHA 8 NOJIbOMI, NopyweHHi agiayiliHoi 6e3neku, 3axonsieHHsA
NnosimpAHo20 CyOHd, HE3AKOHHO20 8BMPYYAHHSA 8 Oif/IbHICMb YUBisIbHOI asiayji.

'Bcryn. IcTopryHO Npobnema 60pOTLOM 3 aKTaMU HE3AKOHHOTO BTPYYaHHS B AifNbHICTb LMBINbHOI
aBiaLii rocTpo noctana 3 gpyroi NonoBMHU XX CT., KoK Lel BUA TPaHCMOPTY HabyB 0co6/MBOI nonynsap-
HOCTI, MPO WO CBiAYaTb YNCNIEHHI TEPOPUCTMYUHI aTaKn Ha NiTaku, cepen HalbinbL BijOMUX BapToO Bif3Ha-
UnTK: — 3aX0OMNJeHHA NiTaka Boeing 737-2H6 manaii3incbKoi HalioHanbHoI aBiakomnaHii Malaysian Airlines
System HeBigoMumn ocobamu 4 rpygHa 1977 p.; — cnpoba 3axonneHHA nitaka Ty-154 pagaHcbKoto CiM'elo
OBeukiHux 8 bepesHsa 1988 p.; — 3axonsieHHs nitaka Boeing 737-247 aiakomnaHii Xiamen Airlines Tepo-
pucTtom 2 koBTHA 1990 p.; — 3axonneHHA nitaka Airbus A300B2-1C aBiakomnaHii Air France Tepopuctamm
24 rpypHA 1994 p.; — 3axonneHHaA nanHepa Boeing 747 asiakomnaHii All Nippon Airways ogH/M i3 nacaxku-
piB 23 nunHA 1999 p.; — 3axonneHHs nitaka A330 aBiakomnaHii Philippine Airlines 036po€eHnM rpaHaToto
Ta nictonetom Tepopuctom 25 TpasHA 2000 p.; — 3axonyieHHA NacaXknpCcbKux nitakis Boeing 767-223ER,
175 United Airlines, Boeing 757-223, Boeing 757-222 y CLLIA 11 BepecHs 2001 p.; — cnpoba 3mMycuTu ekKi-
naxnamHepa Komnawii Alitalia 3miH1TK Kypc pagHuK npepctaBHUUTBa Kasaxctany y FOHECKO 24 kBiTHA
2011 p.; — 3ax0OneHHA Ta BUKpageHHA nariHepa Boeing 767 asiakomnaHii Ethiopian Airlines gpyrum ni-
notom 17 niotoro 2014 p.. MNepwwrm B icTopii He3anexHol YKpaiH1 akTOM He3aKOHHOro BTpyYaHHA B fi-
ANbHICTb LMBINbHOI aBiauii Oyno 3HMLLEeHHA Manal3iicbKoro Nitaka «Boeing-777» aBiakomnaHii Malaysia
Airlines nig Tope3om, wo ctanocb 17 nunHa 2014 p. [25, c. 106].

OTXe, nounHatoum 3 apyroi nonoBmHM XX cT. npobnema 60poTbbM 3 TaKUMU MPOTUMPABHUMU
aKTamu nocTtana roctpo, Lo 3yMOBUAO BiANOBIAHM PO3BUTOK MiIXXHAapPOAHOI Ta BiTUM3HAHOI HOpPMa-
TUBHO-NPABOBOI 6a3n. Y BKa3aHOMY KOHTEKCTi MiXKHapOAHOO CMifIbHOTOK OYN0 MPUNHATO Taki akTu
Mi>KHapOAHOroO pPiBHSA: KOHBEHLi0 Npo 60poTbby 3 HE3aKOHHMM 3aXOMJIEHHAM MOBITPAHUX CyaeH (y
laasi 16 rpyaHs 1970 p.) [7], KoHBeHUito Npo 60poTbOy 3 HE3aKOHHUMU aKTaMu, CMPAMOBAHUMU NPOTU
6e3nekun UMBINbHOT aBiauii (y MoHpeani 23 BepecHa 1971 p.) [5], KOHBeHLit0 Npo NpaBoOMNoOpYyLLEHHS
Ta AeAki iHWi gii, BUMHeHi Ha 6opTy noBiTpAHoro cygHa (y Tokio 14 BepecHa 1963 p.) [8]. AK 3ayBaxye
A.B. ®ininnos,3 2010 no 2014 pp. Ha piBHI MiXHapogHoi opraHisauii uuBinbHoT aBiauii (IKAO) nposig-
HMMW aBialinHMMK AepXKaBamu MNigANCAHO TaKi JOKYMEHTW, MOK/MKaHI 3anpoBaanT HOBUI MiXKHa-
POAHUI NpaBoNOPAAOK WoAo 60poTbOM 3 aKTaMM HE3aKOHHOTO BTPy4YaHHS: MNeKiHCbKYy KOHBEHLito
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Bia 10 BepecHa 2010 p. [6], MekiHcbkMn npoTokon Big 10 BepecHA 2010 p. [18] Ta MOHpeanbCbKuin
NpoToKon BiA 4 KBiTHA 2014 p..

[ONOBHOK Memoto CTaTTi € BOCTIAKEHHA MOHATTA 3/T0UYMNHIB Mi>KHAPOLHOI0 XapakTepy i ix knacudika-
Ljii, @ TAaKOX MpoaHanizoBaHO Mi>KHaPOAHO-NPaBOBI aKTK LWOA0 60POTHOU i3 BKazaHMN BUAAMW Ta KaTe-
ropisiMn 37104MHiIB.

AHanis HayKoBuX gocnigKeHb. BkasaHe NTaHHA po3rnAfanoca B HayKOBUX NpaLAX BiTYM3HAHMX Ta
3apy6ixHux aBTopiB: |. Kapneu, M. banmypatos, M. Yepkec, C. flueHko, |. Jlykawyk, A. Haymos, C. Jlnxosa,
M. CBUCTYNeHKO Ta iHWi, NpaLi AKMX CBigYaTb NPO MeBHY yBary 4O AaHOI NpobnemMaTuKy, ane BOHU He
BMYEPNYIOTb YCIo Tl CKNagHICTb.

3aranbHi TeOpeTMYHi OCHOBY yrof fep»aB i3 3abe3neueHHnA 6e3neKkn LMBINbHOI aBiaLii focnigKysanu-
cA B poboTax iHo3eMHUx HaykoBuiB: O. 1. JliciuiHa, Xyra [>kedaHra, PyBaHTica AbelipaHTe, Mona CrieHa
lemnci Ta iH., pparmeHTapHO NeBHi Npobnemu Wogo yrog YKpaiHu no 3abesneyeHHIo LUMBINbHOI aBiaLii,
6ynv npegMeToM JOCHIAXEHb BiTUYM3HAHKX HAayKoBLiB: Pyxxoro B.l., 3agopoxHoro O.B., BypomeHcbkoro
M.B., binoubkoro C.[., Packanea M.O., ®ininoea A.B., lpuroposa O.B.. OgHak BOHW He MICTATb €AMHOIO
Ta CMCTEMATM30BAHOIO MiAXOAY A0 BM3HAUYEHHA Ta cucTeMaTr3alil MiXHapogHO-NPaBoBUX yrof YKpaiHu
oo 3abe3neyeHHs 6e3neKky LMBINbHOT aBiaLii Ta Mpo6siem WoA0 NPaBOBOro MexaHiamy 3abe3neyeHHs
BMKOHAHHA TaKMX yrof Ha Cy4yacHoMy eTani.

AKTyanbHicTb 06paHOi TeMaTUKN BocnigKeHHA. BepxoBHa Paga YkpaiHu 21.03.2017 p. yxBanuna
3akoH «[po [deprkaBHY Nporpamy aBiauiliHoi 6e3nekun umuBinbHOT aBiauii» Ne1956-VIIl. Y npeambyni 3akoHy
3a3HauyeHo, Lo NporpamMa po3pobneHa BignosigHo Ao KoHuenuii npo mMixkHapoaHy LuBinbHY asialito (Un-
Karo, 7 rpyaHa 1994 poky), ogatky 17 oo Hei Ta yrog, Wwo BUNIMBALOTb i3 yyacTi YKpaiHu B pAgi KOHBEH-
Ll Npo 3anobiraHHA akTam He3aKOHHOTO BTPYYaHHs B 6e3neKy UMBiNbHOI aBialii Ta kepiBHuLTBa IKAO 3
aBiauinHoi 6e3neku ( IKAO Doc. 8973), a TakoX iHWNX Mi>XKHapoaHuX akTiB (Pesontouii PB OOH N213730 Ta
aKTiB 3aKOHOAABCTBA YKpaiHu.

OpHak BITYUM3HAHIN QOKTPUHI Mi>KHAapOAHOro MOBITPAHOrO NpaBa, Ha MiacTasi cTaTTi 12 Ynkasbkoi
KOHBEHLil NPO Mi>KHapOAHY UMBINbHY aBiaLilo, O NOro axxepen BiAHeCeHO Mi>KHapOoQHWI [OroBip, CTaH-
JapTu WOAO NONbOTIB HaJ BiAKPUTUM MOPEM, Y TO e YaC TeXHIUHI CTaHJapTW, NpakTUKa Ta KepiBHULTBA,
yxBaneHi Mi>kHapoaHol opraHi3aui€lo UMBINbHOI aBialil, He € Axepenamm Mi>KHapOA4HOro NOBITPAHOIO
npasa [3]. Ha npoTnBary BkazaHoMy, 3apy0bi>kHa JOKTPMHaA A0 AXKepes MiXKHapOoA4HOro NoBITPAHOro Nnpasa
BifHOCUTb: HaLliOHaNIbHE 3aKOHO4ABCTBO, JOrOBOPM MiX AepKaBaMu Ta aBiakoMMNaHiAMM, JOrOBOPU MiXK
aBiakOMNaHiAMM Ta 3aranbHi NPMHUMNN MiXXHapPOA4HOro npasa. [1, ¢.3].

Buknag ocHoBHOro martepiany. YkpaiHa 6epe yyacTb y 6inblu AK 70-TW 4BOCTOPOHHIX MiXXHapPOLHMX
JOoroBopax npo noBiTpAHe CronyYeHHs, a TakoK 3 1992 poKy € yyacHukom MixHapoaHoi opraHisauii
umsinbHoi aBiaii (IKAO), 3 1999 poky — €Bponeiicbkoi KoHdepeHLUii 3 LmBinbHOT aBiauii (EKLIA) Ta 3 2004
POKy — EBponeiCcbKoi opraHisayii 3 6e3nekn aepoHasirauii «EBpPOKoHTponb» [14]. Mopag 3 HaBegeHUMY
BULLE Yyrogamu, YKpaiHa € yd4aCHUKOM yroam npo «Bigkpute He6o» (Open Sky), Yroon npo cTBOPEHHSA
cninbHoro asiauinHoro npoctopy (Yroga CAIl), Yroan YkpaiHu 3 €C npo neBHi acneKkTy NOBITPAHOro Cro-
nyyeHHs, 6epe yyacTtb B Yrogi B pamkax CHJ] «Mpo nosiTpsAHi crnonyyeHHs».

CyyacHa HayKka MiXKHApOAHOro MOBITPAHOrO NpaBa BU3HAE, WO MPUHUUN yOe3neyeHHA LMBIIbHOT
aBiauii € 3arafibHOBM3HAHUM rasly3eBMM MPUHLMMNOM MiXXHapOAHOro npaea. TakoX akTyaslbHUM € Noriu-
651eHHA 3a3HAaUYEHOro NPVIHUMUMY Ta BU3HAHHS NPUHUMUMY y6e3neUyeHHs NosboTiB Y MOBITPAHOMY NPOCTOPI
[24]. NpaBoBUI 3MICT BKa3aHOro MPUHLUUNY Y BITYM3HAHIN OOKTPUHI MiXXHapOAHOro NpaBa PO3yMI€TbCA
AK 00OB'SI30K [ep>KaB BXMBaTW BCiX 3aXOAiB, WOO «MiXHAPOOHA UUBINIbHA asiayis Moesida po3susamucs
6e3neyHUM ma 8nNOPAOKOBAHUM YUHOM», i3 LLIED METOI AePKaBU NOBUHHI «cnpusmu 6e3sneyi nosibomis y
MiXXHApPOOHIU aepoHasizauii» [9]. Y 3apyOiXHil BOKTPUHI NpuHLMN 3abe3neyeHHn 6e3nekn LUBINbHOI aBia-
LT cniBBigHOCKTLCA i3 ABOMA acneKTamu: By3bKUM (CYmo mexHiyHi 3axo0u ma cmaHoapmu 6e3nexu nosi-
MPAHUX CyOeH, ix OKpemMux esleMeHmi8 ma opaaHizayitiHux 3axo0ie) Ta LWMPOKUM colianbHuM (bopombba
3 AKMAmMu He3aKOHHO20 8MPY4aHHsA 8 disslbHicmb yusineHoi asiayir) [12]. Ha nigcTasi aHanisy pisHux rpyn
HopM YrKa3bKoi KOHBEHLIiT 6yna BXuTK cnpoba chopmyBaThi HOBE PO3YMiHHA BKa3aHOro NPUHLMNY, AKAIA,
AK CTBEPAPKYIOTb MEBHI HAayKOBLi, CKMAJAETbCA i3 TPbOX CKNAAOBUX: CYTO Ge3neka UUBINbHUX MNOBITPAHMX
cyneH (CT.cT. 46, 5, 15, 8, 69 YnkasbKkoi KOHBeHLT), 6e3neKa iHWKX chep XKUTTSA, AKY Hece B COOIi 3N10BXKMBaH-
HA LUMBINbHOLO aBiaui€to (n.b 1.9, c1.35 Ta 64 YnKasbKoi KOHBEHLiT), CTBOPEHHA HafinHOro 1 EKOHOMIYHOIo
MOBITPAHOrO TPAHMOPTY, Ta CNPUAHHA NiABULLEHHIO 6e3MeKN MiXKHAaPOAHUX MOBITPAHMX CNONyYeHb (CT. 44
YmkasbKkoi KoHBeHLUil) [12, .637]. Y HOBITHIli 3apy0ixHil LOKTPWHI Mi>kHapOAHOro Npaga NowmnpeHa gyMKa
npo Te, wo nogii 8 CLUA 11.09.2001 poKy CIpUYNHUAN BUHUKHEHHA MOCTMOAEPHICTCbKOro nigxoay, AKUM
[0JA€E COLiaNbHOro acneKTy Ta KOPMOPATUBHOTO iIHTEPECY B HAMaraHHsAX AeprkaB 3abe3neunTy 3aranbHNiA
Mup Ta 6e3neky, ae 6opoTbba 3 TEPOPU3MOM 3406yNa NEPLIOYEPrOBOrO 3HAYEHHS.

[loKTpUHa B13HaYa€e NpuHUKUN 3abe3neyeHHA 6e3mneKkmn UMBINbHOI aBialii AK y3aranbHeHW 060B'S30K
AepaB 3abe3neuyBat 6e3neyHnii Ta CTanun PO3BUTOK LMBINIbHOI aBialii, He 3/10BXMBatoumM Heto. BiH
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OXOMJIIOE FPYMNY HOPM Mi>KHAaPOAHOIO NPaBa, AKi 3060B'A3YI0Tb feprkaBy 3abe3nevyBaTy 6e3neky Nosbo-
TiB — safety (TexHiuHMI acnekT), 6e3neky aBiauii — security (bopoTbba 3 akTaMM He3aKOHHOTO BTPYYaHHSA
B 6e3neky uMBinbHOI aBiaLii), a nicna nogint 2001 poky B CLUA cdopmyBanacs rpyna Hopm, AKi BBeNM 3a-
GOPOHY 3/T0BXMBATV LMBISIbHOIO aBiaLli€lo, OCKISIbKN 3MI0BXKUBAHHSA HEIO MOXeE 3arpoXKyBaTu 3arajlbHOMY
MUpY Ta 6e3neui. 3 orasay Ha BUKIaieHe, NOCTaE 3a HeobXigHe BU3HAUNTU, sIKi Mi>kHapOAHO-NPaBoBi HOP-
MW Ail0Tb Ha YHiBEpCanbHOMY PiBHi, siKi 3000B'I3aHHA BOHM BCTAHOBIOKOTb A1 YKPAIHN Ta BU3HAUUTK
npaBoBY NPUPOAY TaknMx HOPM.

YnkasbKy KOHBEHLLit0 MPO MiXKHapOAHY UMBINbHY aBiaLiio 1944 poky BBaXKaloTb HaMBaXKNUBILLNM Axe-
pPEeNom MiKHapOAHOro NMOBITPSHOIO Npaga. Y il npeambyni 3aKpinieHo, Wo ypaan Aepas, AKi nignucanu
KOHBEHLIi10, AOCATNN 3roAn LWOAO0 NEBHUX NPUHLMWNIB i 3aX0AiB 3 TUM, W06 MiPKHAapO4Ha UMBiNbHa aBiaLis
MOrJia po3BrBaTHCA 6e3neyHnm i ynopsagkoBaHuM YnHom (safe and orderly manner), a MaiibyTHin po3su-
TOK MiXKHapOZHOI LiBINbHOI aBiaLlii MOXe 3HauYHO MiPOI0 CIPUATN BCTAHOBIEHHIO | NIATPUMaHHIO ApYX-
61 Ta B3aEMOPO3YMiIHHA MiXK HaLliAMM Ta HapoZdamu CBITY, TOAI AK 3/I0BXXKMBAHHA HElO MOXe CTBOPIOBATU
3arpo3y 3aranbHin 6e3neui ( threat to general security). KoHBeHLiA MiCTUTb HU3KY NONOXeHb, AKi chop-
MyBannca AK NPUHLUNN Mi>KHAPOLHOIO NpaBa — BM3HAHHA MOBHOTMO Ta BUKJIIOYHOIO CyBePEHITETY Haj
MOBITPSHUM NPOCTOPOM, CBOGOAN NONbOTIB HaZ BIAKPUTUM MOPEM Ta iH., KpiM TOro, Heto 6yno CTBOPeEHO
MixHapopgHy opraHisauito umBinbHoi aBiauii (IKAO), Aka ynoBHOBa)eHa CKepoBYyBaTu AiANbHICTb AepKaB
B LiNAX 3abe3neyeHHA 6e3nekun LMBINbHOT aBiaLii, po3pobnaTn Ta NpUMaTK CTaHAAPTX, PErfaMeHTU Ta
peKOMeHIO0BaHY MPAKTUKY, WO 3aKpinseHi B goaatkax Ao KOHBeHLUil i 3500ynu Ha3By — cTaHZapTu abo
(SARPs), B3HaHi JOKTPMHOIO 060B'A3KOBMMU HOPMaMM Mi>KHa|pPOAHOIO NpaBga, y TOMy pasi, Konn aepa-
BW He NOBIAOMAAIOTb NPO BiAXUNEHHA Bif X BUKOHAHHA [19].

MonoeHHs YnKasbKoi KOHBeHLUiT 1944 poKy CTBOPUN YHiBEPCasibHY OCHOBY CMiBPOOITHULTBA AeXaB
3 MeTolo 3abe3neyeHHs 6e3neKkn LMBINbHOT aBiaLii, ix 3060B’A3anNCA BUKOHYBaTK 187 fep»kaB, Y TOUMC
1 YKpaiHa, sika npuegHanacs 4o KoHBeHLUil 1992 poky [20]. [onoBHMM HagbaHHAM KOHBEHLT € 3aKpinneH-
HA NPUHLMNY BUBKJTIIOYHOMO CyBEPEHITETY ileprkaBy Hag NOBITPAHUM NPOCTOPOM, L0 peanisyeTbca yepes
HU3KY MOBHOBA)eHb, HAJAHWMX iep>kaBaMm, Ta 3000B'A3aHb, SKi BUMIMBAIOTb i3 KOHBEHLi. Y HayLi 3ycTpiva-
€TbCs TOUKA 30PY, L0 KOHBEHLiA MiCTUTb 3000B's13aHHSA, AKi He NOTPeOYIOTb Bif Aep»KaB yXBasleHHs oKpe-
MOrO 3aKOHOAABCTBA, BOHM 3400ynn Ha3By NpAMUX abo CaMOBMKOHYBaHUX 3000B'A3aHb. Hanpuknag, y
CT.4 KOHBEHLUIT 3a3HaYeHO, WO [OrOBiPHI AepKaBU 3000B'A3YI0TLCA HE BUKOPUCTOBYBATU LMBINIbHY aBia-
uito «0s15 6y0b-aKUX Yinel, AKi He CyMiCHI 3 Yinamu KOH8eHUil», CT. 8 nepepbayae, Wwo 6e3ninoTHi NOBITPAHI
CyAHa He MOXYTb 3HAaXOAUTUCS B MOBITPAHOMY NPOCTOPI iHWOT AeprkaBy 6e3 nonepeaHbOro O3B0 L€l
LeprkaBu, a CT. 16 BM3HaYag, Lo JOroBipHa AepKaBa Ma€ NpaBo NPOBECTY OrNAf NOBITPAHOro CyAHa, Wo
NPU3emMnInIoca Un BigsiTaE, Ta nepeBipuTn cepTudikaTh Ta iHWI AOKYMEHTM, siKi HeOOXigHI Ha niacTaBi
KOHBeHLiT. BKa3aHi Nono)eHHs He NOTPeOYIOTb Bif AepKaBW YXBANEHHS OKPEMMX HOPM B HaLliOHasIbHO-
My 3aKOHOZABCTBI, @ MOXYTb OyTV BUKOHaHi fePKaBOO Ha NigCTaBi MOMOMXKEHb BKa3aHUX CTaTel.

BogHouac HM3Ka cTaTel KOHBEHLiT BUMarae€ Bifj feprkaB yYXBaNeHHA HaliOHaNbHNX 3aKOHO4aBUMX aK-
TiB 3 METOIO peanizaLii 3000B'A3aHb, L0 MICTATbLCA B KOHBEHLLT, iX Ha31BaloTb HECAMOBWKOHYBAHI, TaKi, L0
3a CBOEK KOHCTPYKLEIO Ta 3MiICTOM He MOXYTb CTaBaTV aBTOHOMHUMW HOPMaMW, AKi pPerysntoiTb NeBHi
NpPaBoBiAHOCUHM. [10 TaKMX MOXKHA BigHECTM NOMIOXKEHHSA N.a. Ta b. CT.9 KOHBEHLT, Ae BKa3aHo, WO AepKa-
BV YNOBHOBAX€EHi 0OMEXINTW U 3a60POHNUTUN NONbOTY iIHO3EMHMX NOBITPSHUX CYfIeH B iHTepecax rpomag-
CbKOT 6e3neku yepes BillcbKOBY HEOOXiAHICTb Y BUKITIOUHMX BUMaZKax Ta B Pa3i Haf3BMYaNHNX OOCTaBUH;
CT.12 KOHBEHUi, ie 3a3HaYeHO, WO KOXHa AOrOBipHA Aep)KaBa 3000B’'A3aHA YXBanMTX Npasuia Ta noso-
MeHHA, AKi BPerynboByloTb MOMbOTY Ta MaHEBPU B NMOBITPAHOMY NPOCTOPI, i TaKi NONOXKEHHA MOBUHHI
6y TV YHipiKOBaHi y HabiNbL MOXNMBUIA CNOCIO 3 TUMK, O BCTaHOBJIEHI KOHBEHLIEID; CT. 3 KOHBEHLT, Aie
nepenbayeHo 3060B'A3aHHA fepKaB 3abe3nedyBaTy 6e3neKy LUMBINbHUX NOBITPAHMX CYAEH Nig Yac BCTa-
HOBJIEHHA aepoHaBirauinHux npasun (n. d cT. 3); cT. 35 KOHBEeHLUI, e 3a3HAYAETbCA, WO AepaBa MoXe
0OMEXUTYM NepeBe3eHHA NEBHUX BaHTaXiB uepes CBOK TepUTOpIto B LiNAX 3a0e3neUeHHs rpOMaiCbKoro
nopaaky Ta 6e3nekun. Bci HaBefeHi MOMOXEHHA BYMaratloTb Bifj Aep’KaB YXBaJIeHHA 3aKOHOJABCTBA, WO
[aBasio 6 GyHKLiOHaNbHY 3MOTY BUKOHATU BUMOTM NONOXeHb YrKa3bKoi KOHBeHUiT 1944 poky.

KoHBeHLjiA MicTUTb SIK NPAMi 3060B'A3aHHA Aep:KaB, AKi He NOTPeObYOTb YXBaJIeHHA HOPM HaLioHasb-
HOrO 3aKOHOAABCTBA /1A X BMKOHaHHS, TaK i 3060B'A3aHHA HECAMOBVKOHYBaHi, LLIO BYMAratoTb Bifj AepKaB
YXBaJIeHHA OKPeMMX HOPMATUBHMX aKTiB 3 METOI BUKOHAHHA 3060B'A3aHb, BCTAHOBNEHUX KOHBEHL €.
Mpouec HopMaTMBHOIO PerynoBaHHA BUKOHaHHS 3060B’A3aHb, NepefbayeHnX KOHBEHLE, MOB'A3aHNI
3 HOPMOTBOPYOIO AiANBHICTIO Aep>KaBy, WO 3a YMOBM Pi3HMX MPaBOBUX TPaAuLil CTAaHOBUTb 0COONNBY
CKNaAHICTb Ta CNPUYMHAE 3HaYHI TPYAHOLLI, 3aAN1A NOJoNaHHA AKMX Oyna ctBopeHa MixHapogHa opra-
Hi3auifa UMBINbHOI aBiaLil 3 NTOBHOBaXeHHAMM y3arasibHIOBaTV Ta CUCTeMaTN3yBaTyK aBialiHy NPaKTUKY.

BignosigHo Ao cT.12 YnkasbKoi KOHBEHLi, Ha KOXXHY Aep»aBy MOKNaAeHO 3060B'A3aHHsA NigTpUmy-
BaTW CBOT NpaBwia NosboTiB YHIPIKOBaHMMYM 10 HANOibLL MOXMBOTO CTYMEHIO 3 TUMM, AKi BCTAHOBNEHI
KoHBeHLUi€to. CTaTTA 37 KOHBEHLUiT Nnepenbayae, Wo KoXHa AOroBipHa AepKaBa 3000B'A3Y€ETbCA CMiBMpa-
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LitoBaTK y 3ab6e3neyeHHi MakCMMaibHO MOXJIMBOTO CTYMEeHA OAHAKOBOCTI MpaBwsl, CTaHAAPTIB, Npoueayp
i opraHisadii, Lo CTOCYIOTbCS NOBITPAHMX CYAeH, NePCoHany, NOBITPAHMX TPAC | BOMOMIMHUX CNYKO, 3 yCixX
NUTaHb, B AKMX Taka OAHAKOBICTb NpaBwA, CTaHAAPTIB, NpoLeayp i opraHisauii, Wo cToCyloTbCA NOBITPA-
HUX CyfeH, NepcoHay, NOBITPAHMX TPacC i AOMOMIXHUX CNY0, 3 YCiX NMUTaHb, B AKX Taka O4HAKOBICTb
cnpuATMMe aepoHaBirauii, Ta BgockoHantoBatu ii (5). Takum unHom, 188 geprkaB-uneHis IKAO matoTb no-
3UTMBHE 3000B'I3aHHA MPVBECTM Y BiAMOBIAHICTb MOMOMXEHHA HaUiOHANIbHOrO 3aKOHOAABCTBa 4O Mpa-
BWM, NPaKTUKK Ta cTaHaapTiB (SARPs), po3pobneHux IKAO. CnuctematoBaHi pekomMeHaLii, ctTapaapTv Ta
pekomMeHAOBaHa NpakTuKa BMKIageHi y dopmi gogaTkiB 1o YnkasbKoi KOHBeHUIT 1944 poKy, AKi yxBarnto-
toTbcA 2/3 uneHamm Pagm IKAO Ta, K npaBmio, HabyBaloTb UNHHOCTI Yepes Tpu Micali nicna ix onyoniky-
BaHHSA, AKLLO TiNbKK GinbLwicTb Big uneHiB Acamonei IKAO He 3anepeunTb NPOTY TaKNX NPaBUII.

TpurBanuin Yac OKTPMHA Mi>KHapPOAHOrO NpaBa He Moria BU3HAYNTUCA 3 NpaBoBoto npupogoto SARPs
AK gKepena MiXkHapoAHOro NoBITPAHOMO NPaBa, OCKINIbKN KOHBEHLIA HE MICTUTb YiTKMX HOPM LWOAO BiA-
NoBifanbHOCTI iepKaB 3a He NprBeAeHHA BHYTPILLIHbOro 3aKoHoAaBcTBa Ao Bumor SARPS, a Tomy nutans-
HA IOPUAMYHOT CUAI TaKUX HOPM JOBIMiN Yac 3anMLWLanoca AUCKYCINHUM.

Cnig 3BepHyTM yBary Ha nonokeHHs cT.37 YnkasbKoi KOHBEHL, ie 3a3HaueHo, WO AepKaBK 3060B's-
3aHi cniBnpaytoBaTy 4NA YXBaneHHA HalioHanbHUX NONOXeHb 3aKOHO[ABCTBA Y BiAMOBIAHOCTI 4O HOPM
SARPs y HabinbL MOXNMBUIA CNOCI6 Ta Y pa3i HEMOXIMBOCTI TAKOro abo 3HAYHOTO BiAXUNEHHSA Bif HUX,
fepaByn 30608B'A3aHi MOBIAOMUTI NPO BigMIHHICTb Y NpakTuui. ¥ cT.38 Ynkasbkoi KOHBEHLii BKa3aHo,
WO B pa3i yxBaneHHA 3miH o SARPs Ta BigxuneHHA HauioOHanbHOro 3aKOHOAABCTBA Bif, BKa3aHWX BU-
MOT, Aep>KaBu 3060B'A3aHi NpoTArom 60-TK AHIB NOBIZOMMUTY NPO TaKi BigXmneHHs. AHani3ytoun BKasaHi
HOPMU, C/iJ 3a3HAUYUTK, L0 AEPKABU MalOTb NMO3UTVBHE 3000B'A3aHHA rapMOHi3yBaT/ HalioHanbHe 3a-
KOHO[aBCTBO 3 nonoxeHHAMU SARPS, a y BUNagKy BUHUKHEHHSA MOBITPAHOI NPUTroAK, AepaBa HecTnme
BiZANOBIAANbHICTb, AKLIO NPUrofa CNprUUMHEHa NOPYLIEHHSAM AePXKaBO0 0O0B'A3KY MPUBECTU BHYTPILLHE
3aKOHOJABCTBO Y BignoBigHicTb Ao BuMor SARPs. | B ubomy BUnaaky Hopmu «soft law» - SARPs HabyBatoTb
de facto o3Hak 060B'sI3K0BUX HOpM NpaBa «hard law» [13].

Y BITUM3HAHIN HayL|i TAKOE CMOCTEPIra€TbCA 3HaUHa Pi3HOMaHITHICTb MNOMMAAIB Ha LPUANYHY NpUpody
SARPs, ogHi aBTOpU BBaXanu il Mi>kHapo4HMM [OrOBOPaMI, iHLLI 3anepeuyioThb Le, BKasytouu, wo SARPs
€ HaCNigKoOM JiANbHOCTI Mi>KHAaPOAHOT OpraHisadii, a He y3rog»keHHaA Boni fepkas [2, ¢.78), a gep»xaBu He
30608B's13aHi goTpumyBaTcsa SARPS Ta MOXYTb Bif HUX BIACTYNUTU, OfHaK HEAOTPUMAHHA NepPeBi3HNKOM
MiHIManbHUX CTaHZAPTIB, BMKNageHux B SARPs, Moe npr3BecTu o 3a60pOoHM NepeBi3HUKY 34iNCHIOBATU
NoJIbOTMK, L0 3MYLLYE fiep>KaBu Y3rogKyBaTu 3akoHogaBcTBo 3 SARPs [2, ¢.105).

BogHouac pesiki SARPs MatoTb 060B’'A3KOBUIA XapakTep, came Tomy IKAO, kepytoumnch cT.12 Ynkasbkoi
KOHBeHL|ii, po3po0buna npaswna NosboTiB Haj BiAKPUTM MOPEM, L0 BM3HAOTbCS 3arajibHOO00B'A3KOBU-
MW HOPMaMK MiXXHapOAHOro npaBga.

KoHBeHUiA npo npaBonopyLweHHA Ta AeAki iHWi Aii, AKi BUMHEHI Ha BOPTY NOBITPAHOrO CyAHa, nig-
nncaHa B Tokio 14.09.1963 p. (TokilicbKa KOHBeHLUis). BkazaHa KOHBeHLia Oyna nignucaHa 14 BepecHs
1963 pokKy Ta Habpasna YMHHOCTI 4 rpyaHa 1969 poky, YKpaiHa npueaHanaca 4o KoHBeHUii 21 rpyaHs 1987
pOKy Ha niacrtasi Yka3y Npe3ngii BepxosHoi Pagn YPCP, i3 3acTepexeHHAMM, WO BMPILLEHHA COPiB MOXe
30iNCHIOBATMCA Ha NiACTaBi 3rofu BCiX CTOPIH CMOpPY, Ta WO KOHBEHLiA He MOXe MOopyLyBaTK iHWi 30-
60B'A3aHHA YKpaiHu. BianoBigHo fo cTaTTi 1 KOHBEHL,i, BOHA 3aCTOCOBYETHCA 4O KPUMiHANIbHUX MPaBo-
nopyLIeHb Ta A0 [ilA, AKi € UM He € NPaBOMOPYLLEHHAMM, O4HAK 3arpoXyoTb 6e3neLi NoBITPSHOIo CyaHa,
O BUMHATbCA 0CO6aMU, sIKi 3HAXOAATLCA Ha MOro 6opTy, abo AKi 3arpoXKytoTb NiATPUMAHHIO NOPALKY
Yy ANCUMNAiIHM Ha 6opTy NOBITPAHOrO cyaHa. CT. 12 KOHBEHLiT OAHUM 3 BMAIB HE3aKOHHOTO [isiHHA BU3HAE
He3aKOHHe 3aXOMJIeHHA MOBITPAHOIO CyAHA, WO BM3HAYAETbCA AK HE3aKOHHWIA CUIOBUIA BM/IMB 3 METOIO
KepyBaHHA NOBITPAHUM CyAHOM Y/ MiJroTOBKOK A0 Takoro. [TonoXeHHA KOHBEHLil NignAraloTb 3acTocy-
BaHHIO y TOMY BMUMAZKY, KON MNOBITPAHE CYAHO 3HAXOAUTLCA B MOMbOTI (3 MOMEHTY YBIMKHEHHA OBUrYHIB
[0 3aBepLUEHHA NPoobiry no 3AiTHIN cMy3i abo BigKPUTTA Ta 3aKPUTTA BCiX 30BHiWHIX gBepel (n. 2. CT. 5),
abo Ha NoBepxHi BOAW Y BigKpUTOMy MOPi, abo Ha NOBEPXHI, B MeXKax TepPUTOPIi iHILOT fepKaBy, OfHaK
MOJIOXKEHHA KOHBEHLii He NigfAranTb 3aCTOCYBaHHIO, AKLLO MYHKT BignpaBieHHA Ta NYHKT NPU3HaYeHHsA
3HAXOAATbCA B MeXKax ofHiel aeprkasu (n. 1. cT. 5). 3riaHo 3 [NMaBoto 3 KOHBEHLi, KOMaHAMP NOBITPAHOrO
CyAHa Ma€ NpaBo NPUNHATU KPUMiHaNbHI NPaBOMOPYLIEHHA Ui iHWI HeGe3neyuHi AifAHHA, SKi 3arpoxy-
0Tb 6e3neLi LMBiNbHOI aBiaLl.

Pe3ynbTaTom Takumx fit Moxe By Ty 3acTOCyBaHHS i3VUYHOI CUNW, 3a/TyUEHHS MACaXXMPiB Ta BUCAXKeH-
HA 0Ccobw, fiKa 3arporkye 6e3neLi UMBINbHOro CyaHa B 6yab-AKii Aep:kasi. 3 MeTolo 3abe3neyeHHs be3ne-
KW UMBINbHOI aBiaLii Ta y BUNaAKy BUMHEHHSA HeGe3NeYHNX [il Ta 3aX0OMNSIeHHA NOBITPAHOMO CyAHa, AepKa-
B 3000B'A3aHi BXXWTW BCiX 3aX0AIB 415 NPUMNMHEHHA 3aX0MNJIEHHA NOBITPAHOro cyaHa (CT. 12) Ta NpunHATY
Ha CBOIln TepuTOPIi 0COBY, KA BUMHAMA HE3AKOHHI Ail (CT. 13). KOHBeHLis 3060B'A3y€E fepKaByn NpoBoau-
TW NonepeaHE PO3ChifyBaHHsA, YB'A3HIOBATY 0COOY TifIbKM Y BUMAAKY BUMHEHHSA HEO YrOHY MOBITPAHOrO
CyAHa, ofHaK BKa3aHi fii MoXyTb OyTv BXWTI Y BiANOBIAHOCTI 40O HaLioHaNbHOroO 3akoHOAABCTBA (CT. 13).
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CTOCOBHO iHLWKX NPaBOMNOpYLEeHb, BifCYTHI 000B'A3KM AepKaBy LWOAO0 PO3C/ifyBaHHA TaKUX BUMNAAKIB,
OfHaK 3aKpimnyieHo, Wo Takum ocobam Mae ByTu 3abe3neyeHo TaKUii e piBeHb MPAaBOBOrO 3aXMCTY, AK i
A1 rpOMafsHUHA iep»KaBy, B AIKi Taka 0coba BUcagxeHa. HeobxigHoO 3BepHy T yBary, Wwo . 2 cT. 16 KOH-
BeHLii nepeabayac, Lo KOHBEHLiA He BCTaHOBJIIOE 060B'A3KY Aep»KaB BUAaBaTy 0Cib, AKi BUMHMAN Ail, Wo
3arpoXkytoTb 6e3newi UMBifbHOI aBiaLii, OgHaK He BUKJIIOUYAETbCA MOXKIMUBICTDL 1X BUAaui B KpaiHy micus pe-
€CTpaUii NOBITPAHOrO CyAHA, WOA0 SIKOro 6yn0 BUMHEHO aKTU HE3aKOHHOIO BTpYyYaHHs (gani-AHB). Bigno-
BiIHO 0 N. 1. CT. 16. KOHBEHLUiT NUTaHHS BUZAYi MOXYTb OYTV BPErysiboBaHi Mixk AepXaBaMmn-y4aCHUKaMU
KOHBeHLiT ab0 Ha nmiacTasi cnelianbHOro 4OroBopy NPo BMAady oci6b, AKi BUNHUIM KPUMiHaMbHI 3/1I04UHN,
abo Ha nigcTaBi crewiasibHOrO BHYTPILUHbOIO 3aKOHY, AKUA NMOBUHEH iMMIEMEHTYBaTK MOSIOXKEHHA . 1.
CT. 16 KOHBEHLT.

Br3HauanbHMM, 3 TOUKM 30pYy AOCKOHANOCTI MEXaHi3My nepecnigyBaHHA Ta 3anobiraHHA AHB, € no-
NOXEHHA CT. 2, B AKI 3a3HAYEHO, LWO: «KOAHE MOMOXeHHA Liel KOHBeHLUiT He Oyae TnyMaunTnCA Taknum
YMHOM, WOo6 [03BONANO YK 3000B'A3yBano J0 OyAb-AKUX Aill CTOCOBHO KpUMiHaMIbHMX MPAaBOMOpPYLLEHb
NONITUYHOrO XapaKTepy UM KPpUMiIHaNbHNX NPaBoNoOpYLUEHb, AKI FPYHTYIOTbCA Ha PaCcoBin ANCKPUMIHALT
um penirinHin auckpumiHauii. TobTo, NoCUNaHHs AepKaBoto Ha Te, o AHB BUMHEHO came yepes NoniTny-
Hi, peniriHi ui pacoBi NepeKoHaHHs, B NOBHII Mipi 3Bi/IbHSIOTb AepKaBu Bifj BUKOHaHHA 3060B’A3aHb 3a
BKa3aHOI0 KOHBeHLi€l0. Y OKTPMHI TOKINCbKa KOHBEHLiA HEOAHOPA30BO KPUTUKYBaaca yepes Te, Lo He
BCTAHOBJIIOBAa YiTKOro 3060B’A3aHHSA AepKaB po3CigyBaTy UM BUAaBaTh ocio, wo sumHunM AHB, a Ta-
KOX yepes BijCYTHICTb B KOHBEHL|il BM3HAHHS, LLO YrOH MOBITPAHOrO CyAiHa € 3/I04MHOM, XO4Ya KOHBEHL,if
6yna ycnilwHoo came y BU3HaueHHi, wo nesHi AHB € Hebe3neuHuMM gns LMBINbHOI aBiallii, oAHAK He BCTa-
HOBJIIOBAsIa YiTKOrO MexaHi3mMy po3B'A3aHHA BKa3aHMX NpobnemM. AHanoriyHa Touka 30py 3yCTpiYaeTbcA
Y BITUM3HAHIN HayLi, ie TaKOX BKa3yBaslocs, WO HeUiTKiCTb KOHBEHLii BMMarana nofanbLioi poboTu 3 i
YAOCKOHaneHHs. Y 3aranbHomy BUrnAgi, TOKincbKa KOHBEHLUiA BU3Haumaa B CT. 1, WO He3aKOHHi Ail, B TOMy
yKcni, YroH NoBITPAHOrO CyAHa, 3arpoXytoTb 6e3neLi LMBiNbHOI aBiauil; AepMaBy-yYaCHUKN KOHBEHLiT
3000B's13aHi BCTaHOBJtOBATU B HALliOHA/IbHOMY 3aKOHOLABCTBI MOJIOXKEHHS, 33 AKUMU KOMaHAMP NOBITPA-
HOro Cy[ijHa Ma€ NOBHOBaXeHHA NpunHATK AHB, a y BMnaaKy 3axonneHHA NoBIiTPAHOro cyfHa Aeprkasu
30608B's13aHi npunuHaTM AHB; ogHaK BigCyTHE 3060B's13aHHA PO3C/igyBaT Ta BUAABaTW OCi6, AKi BUMHUIN
AHB, TakoX YroH cyfHa He BU3HAHO KPUMiHaNbHMUM 3/104MHOM. KOHBEHLisi Npo 60poTbOYy 3 HE3aKOHHVM
3aXOMEHHAM NOBITPAHMX cyaeH Big 16 rpyaHa 1970 poky (Ffaasbka KOHBeHLiA) Habyna YNHHOCTI 14 XOBT-
Hs1 1971 poky, AnsA YKpaiH1 KOHBeHLis Habyna YMHHOCTI 21 ntoToro 1972 poky.

YpockoHanoum nonoxeHHs TokilncbKoi KoHBeHLUii, OOH po3po6uno Maa3bKy KOHBEHLO NPOo 3axo-
NyeHHA NOBITPAHOro CyAHa, B NpeaMbyi AKOT BKa3aHO: «... aKTV HE3aKOHHOTO 3aX0nsieHHA abo 34icHeH-
HS1 KOHTPOJIIO Haf MOBITPAHNM CYAHOM, fIKE 3HAaXOAUTbCA B NMOJIbOTI, 3arpoXytoTb 6e3neLi ocib Ta MaiiHa,
Cepo3HO NOPYLWYOTb MOBITPSHE CMOMyYEHHSA Ta NiAPVBaloTb [OBIPY HAPOAIB CBITY B 6e3neKy LMBiNbHOI
aBiauii» [22]. CtaTtTelo 1 KOHBEHUii BM3HAHO, WO HE3aKOHHE 3aXOMieHHA Y KOHTPOJsb 3 4OMNOMOrOI0 Ha-
CMNNA NOBITPAHOrO CyZHa B MOJIbOTI (3 MOMEHTY 3aKPUTTA O MOMEHTY BiAKPUTTA BCiX 30BHILLHIX ABEpe),
cnpoba BUMHUTU TaKy Ait0 UM CMiBYYaCTb Y Hill € Mi>KHapPOAHVM 3/104MHOM. KOHBEHLiA 3aCTOCOBYETHCA
B TOMY BUMAAKy, Ko abo Mmicle BianpaBeHHs, abo MicLe GaKTUYHOIO NMpr3eMsIeHHs 3HaXoAATbCA B
iHLINX fepXaBax, HiX JepxaBa peecTpauii nosiTpsaHoro cygHa [10]. Hannepwwnin 3axig, Aki gepxasu 30-
60B'A3aHi BUMHUTM B pa3i HE3aKOHHOIO 3aXOMNJIeHHA MOBITPAHOro CyfHa un 6e3nocepenHbo nepen Lum,
Le BXUTTA BCiX HEOOXiAHMX 3aX0fiB, CMPAMOBAHUX Ha NPUMVHEHHS HE3aKOHHOMO 3aXOMNJIeHHS MOBITPS-
HOrO CyAHa Ta HalCcKopille BiAHOBNEHHA 3aKOHHOMO KOHTPOIO Hag HUM (cT. 9) [10]. AHi cnocobw, aHi mexi
TaKuX [ill KOHBEHLUisA He BM3HAYa€, BOAHOYAC HAaBeAEHI MOMOMEHHS, 3 HaLLOl TOUKM 30pY, 3060B'A3YyI0Tb
LEePKaByW YXBannTX BigNoBigHI HOPMM B HaLliOHaIbHOMY 3aKOHOZABCTBI, WO CTBOPWO 61 NpaBoBy Nif-
CTaBy ANA AisNbHOCTI YNOBHOBAaXKEHMX AEPKABHUX OPraHiB Ha BMKOHaHHS 3000B's3aHb, NepefbdayeHmnx
CT. 9 KoHBeHLUii. CTaTTs 2 KOHBEHLiT 3000B'A3yE Aep)KaB-usieHiB 3aCTOCYBaTK CYBOpPi 3aX0AW MOKapaHHSA
wono oci6, siki BUMHUAM AHB. [leTanisyroum nonoxxeHHA CTaTTi 2, cTaTTelo 4 KOHBEHLUiT Ha Aep»kaBu no-
KnageHo 000B'A30K BXMTW HEOOXiJHMX 3aX0AiB 3 METOK BCTaHOBJIEHHS LPUCAMKLIT HAZ PO3C/ligyBaHHAM
AHB, a came: a) Ha fepaBy peecTpaLlii MoBITPAHOro cyaHa, 6) Ha AepKaBy MicUsA NOCAAKM MOBITPAHOrO
CydHa, B) Ha ieprKaBy-OpeHAaps NOBITPSHOIO CyaHa abo r) Ha Aep)KaBy, Ha TePUTOPIT AKOT 3HAXOAUTbCA
Nigo3poBaHUI 3104YNHELb, OAHAK BOHA MOro He BuAa€E. BoaHouac, KOHBEHL A He BCTAHOBIIOE, AKi Came
3axo4u MatoTb 6YTU BUMHEHI ieprKaBOto, OfHaK 3a3HayaE, Lo BOHW MatoTb Oy T nepefbayeHi HalioHanb-
HUM 3aKoHoaBcTBOM [10]. Y BignoBiAHOCTI A0 CT. 6 KOHBEHLIT Ha iep>KaBu NoKnageHo 060B’'A30K, B pasi
HeobXiAHOCTI, B3ATW Nif BapTy Nifo3poBaHOro y BUMHeHHi AHB 3 MeTolo 3a6e3neyeHHs Noro NpucyTHOCTI
NPOTArOM CTPOKY, HEOOXiAHOrO ANA BXWTY 3aX0fiB KPMMiHaIbHOIO PO3ChigyBaHHA i Brgadi. HeobxigHo
3ayBaXkMTH, LLO Ha feprKaBy, AKa 30iNCHIOE 3aTPMMaHHS, MOKNafeHO TakoX 060B'A30K 3a6e3neunTi npaso
Ha 3axMCT Takoi 0cobu Ta NOBIZOMUTY iHWI 3aLiKaBNeHi fepKaBu Npo ¢akT apewTy. 3i CT. 7 B6ayaeTbCA,
L0 KOHBEHLiA 3060B'A3yE AepKaBy abo MNPUIHATA pPilLeHHA NPO BUAauy ocobu, sika BuMHuna AHB, abo
nepegaty Crpasy Ha Po3CilifyBaHHA CBOIM KOMMETEHTHUM OpraHaMm, AKi MaloTb PO3CifyBaTu BKa3aHy
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CnpaBy B 3ara/ibHOMY MOPAZKY (CT. 7), IpryoMy, BUada Moxe 3[iNCHIOBAaTUCA Ha NiACTaBi KOHBEHLiTi abo
fepaBa 3060B'A3aHa B Mi>KHapOAHWX fOrOBOPaxX BKa3aTh HE3aKOHHE 3aXOrMJIeHHA MOBITPSHOIO CyAHa,
AKe € ekcTpaguUinHum (cT. 8) [10]. 3 MeTOO 34iNCHEHHA MOXITMBUM KPYMiHAMIbHOTO NepechifyBaHHA ocib,
AKi BUMHWIIM 3aXOMNJIEHHA MOBITPAHOrO CyfHa, AepaBy 3060B'A3aHi HagaBaTy HanbiNbLly NpPaBoBY AO-
nMomMory y po3ciigyBaHHA BKa3aHux gin (cT. 10). BaxknueicTb i Hebe3neka HE3aKOHHOMO 3aXONJeHHS MOBi-
TPSAHMWX CyZieH, KPiM iHLIOro, CTaNo NiACTaBoo BUHUKHEHHA 3060B'A3aHHA fepKaB nosigomnsaTtu IKAO npo
BMMaZKM 3aXOMNJIeHHA NoBITPAHMX cygeH (cT. 11) [10].

Y Hayui BiA3Hauanocs, Wo B LifOMy BKa3aHa KOHBeHLUiA € NepLlIM 3HaYHUM JOCATHEHHAM Y NMUTaHHI
WoAo 3anobiraHHs 3aXOMIEHHIO MOBITPAHUX CyeH, BOHA MICTMMA YiTKi 3000B'A3aHHA AepKaB, Nopsg 3
TUM HarosioLWyBanocs, Wo Npoueaypy KpMMiHanbHOro nepecsigyBaHHA B Pi3HUX feprKaBax pPi3HATbCA,
BiZANOBIAHO — He 6YNO AOCATHYTO OAHAKOBOCTI Y MUTAHHAX MPUTArHEHHS 0Ci6 A0 BignoBiganbHOCTI. Takum
UMHOM, [aa3bKa KOHBEeHLiA AeTanisyBasia MexaHi3M NpaBoBMX HACNiAKIB HE3aKOHHOIO 3aXOmnJfIeHHA NoBi-
TPSAHUX CyAeH, 3anoyYaTKkoBaHUX TOKiICbKOK KOHBEHLi€l0, MOKABLUN HA AePKaBU 0OOB'A30K: BifHOBUTY
KOHTPOJb HaZ 3aXOMNJIeHUM MOBITPAHUM CYQHOM, NepecnigyBaT B NOPALKY KPUMiIHANIbHOMO 3aKOHOAaB-
CTBa 0C0o0Oy, AIKa BUMHWIMA 3aXOMNSIEHHA MOBITPAHOIO CyfHa, roTyBanacs 4O TaKOro Ym 6yna NociOHMKOM,
a y BUMNaAKy BiAMOBU JeprkaBu nepecnigyBati 0coby, Wo BUMHMMIA 3aXOMJIEHHA MOBITPAHOrO CyAHa, Y
TaKol iep>kaBu BUHVKaB 060B'A30K BMAATM OCOOY, O BUMHWIIA 3aXOMJIEHHS, iHLWI 3aLikaBneHin gepxa-
Bi, Y crnoci6, nepepnbaveHnii HauioHaNbHMM 3aKOHOAABCTBOM, AIKe Ha MiACTaBi BKa3aHOI KOHBeHLUiT aep-
YKaBuW-y4aCHUKK Bynu 30608B'A3aHi yxBanutu. BogHouac, KOHBEHLiA He CTOCYBaNacA *XOAHUX iHWMX aK-
TiB, L0 3arpoXytoTb 6e3neLi UMBiNbHOI aBiaii, Npo Aki 6yno 3ragaHo B ToKicbKil KOHBeHLUi. KOHBeHL s
npo 60poTbby 3 HE3AKOHHMMM aKTaMK, CNPSAMOBAHMMK NPOTY 6e3nekn UMBINbHOI aBiauii, nignucaHa B
MoHpeani 23 BepecHsa 1971 poky (MoHpeanbcbka KOHBEHLiA), Habpana YNHHOCTI Ana YkpaiHu 26 ciyHa
1973 poky [21]. Y npeambyni KoHBeHLUii BM3HaHO, Wwo AHB B 6e3neky LuBiNbHOI aBiaLii 3aBAaloTb 3HaYHOT
WKOAM Ta BMAIMBAOTb Ha JOBIPY A0 UMBINbHOI aBialii, a BigNoBigHO, 3 MeToo iX 3anobiraHHA AeprkaBu
BM3HANN HEOOXiAHICTb BXUTTS 3aXOAiB LWOAO NOKapaHHsS 0cCi6, AKi BUUMHUAN TaKi akT [21]. Y po3BUTOK
nonoeHb cT. 1 TokincbKoi KoHBeHLUiT 1963 poKy, MoHpeanbCbKa KOHBEHLiA y cTaTTi 1 BU3HaumMna 3noun-
Hamu 6yab-AKi Aii 3i BUMHEHHSA, CNPOOYM BUMHEHHA Y CMiBYYACTb Y BUMHEHHI: aKT HACUJISi CTOCOBHO iHLLOT
0cobu Ha 6OPTY NOBITPSHOIO CyAHa, PYNHYBAHHSA UM MOLUKOAMEHHS MOBITPSHOIO CyAHa, MOMILLEHHA Ha
MOBITPAHE CYJHO PEYOBVHU, IKa MOXeE MOLLUKOAUTY NOBITPAHE CyAHO, MOLWKOAKEHHA aepoHaBiraliiHoro
006/1afHaHHSA YM BTPYYaHHs B MOro poboTy Ta MOBIAOMIIEHHA 3aBiJOMO HernpaBAUBMX BiLOMOCTEN, WO
MOXe 3arporkyBaTti 6e3newi LMBINIbHOrO NOBITPAHOIO CyAHA, WO eKCyaTyeTbCA (3 MOMEHTY nepeano-
NITHOT NiAroToBKM, 3aKiHUytoun 24 roguHamm nicna npmsemneHHa (cT. 2) [21]. Y KoHBeHUiT HaBeeHa HM3Ka
3060B's13aHb feprKaB, BUKOHAHHSA AKUX Ma€ 3abe3neunTy MeTy KOHBEHLii — MOKapaHHA 0Cib, AKi BUMHUIN
AHB. Tak, HanpvKfag, BKa3aHo, Wo AeprkaBy 3060B'A3YIOTbCA A0 TaKMX OCib 3acTOCOBYBaTW CyBOpI 3a-
XOAM MOKapaHHA (CT. 3), BCTAaHOBMBLUW OPUCAMKLiIO Hag 3nounHamu AHB y Brnagkax, aHanoriyHux ne-
peniyeHnx B TOKINCbKiN KOHBEHLIT, Ta y BMMaAKy, AKWO AOroBipHa Aep)kaBa BiAMOBNAETbCA Bif BMAaui
31104MHUA (CT. 5); y BiANOBIGHOCTI 4O BMMOT HaLiOHaNIbHOrO 3aKOHOAABCTBA [Aep»KaBy 30600B'A3aHI BXUTY
rornepeaHix 3axofiB Ans apeLuTy Nigo3pBaAHOIO 3 METOI Ta Ha CTPOK, HEOOXIAHWUI ANA NPOBEAEHHSA MO-
nepefHbOro po3cifyBaHHs UM BUZadi ocobu (n. 1 cT. 6.); AepkaBa 3060B'A3aHA NPOBECTU NoMNepeaHE
po3cnigyBaHHA dakTiB Wwopo AHB (M. 2. cT. 6); Ha AepKaBy TaKOX NoKnageHo 060B'A30K 3a6e3neunTn oco-
6i, Aka BUMHMNa AHB, NpaBo Ha 3axMCT Ta 060B'A30K NOBIAOMUTY BCi 3aLiKaBneHi iep»KaBy Y po3cilifyBaH-
Hi AHB (n. 4. cT. 6.) [21]. 3rigHo 3i CT. 7 KOHBEHLU,i, Ha fep»kaBy, Ha TePUTOPIT AKOT 3HAXOAUTLCA ABHUI 3/10-
YMHeUb, NOKNageHo 060B'A30K 3AINCHUTU KpMMiHaNbHe nepecnigyBaHHA Takoi 0COOM Yy NOPAAKY, AKUNA
nepenb6ayeHo HalioHaNbHMM 3aKOHOAABCTBOM /15 3/IOUMHIB CEPMIO3HOrO XapakTepy, abo BuaaTu noro.
Brugaua ocobu, Aka nifno3ploeTbesa, Moxke OyTu 3ailicHeHa abo Ha nigcTaBi NONoXeHb KOHBEHLIT, abo aep-
»aBy 30060B'A3aHi BKNIOUMTY BigNoBigHI NONOXEHHA B 4OrOBOPU NPO BrAady, abo BignoBigHO 3MiHUTY
MONOXKEHHS BHYTPILLHbOrO 3aKOHOAABCTBA, B AKNX BU3HaUnTW, Wo AHB € 3nounHamu, AKi nepegbayatoTb
BMAaauy (ekctpagmuito) (CT. 8). BUKOHaHHA NOMTIOXKEHHSA CT. 8 B KOHBEHLii 3a0e3MeyyeTbCsi MONOXKEHHAMN
cT. 11, AKka nepenbayae 060B'A30K AepKaB HaJaBaTh HaNbiNbLW MOBHY NPaBOBY AOMOMOTY B KpUMiHasb-
HO-MNpoLecyanbHUX fisx Woao ociob, Aki BunHuAM AHB.

MoHpeanbcbKa KOHBEHLiA BNeplue MoK/ana Ha AOroBipHi AepKaBy 060B'A30K BUMHATY BCi MpaKTNY-
HO MOXJMBI Aii, NepeadayeHi Mi>kHapOAHVM Ta HaLiOHaNbHVM NPaBOM, 3 METOLO 3aMo6iraHHA 3/I0UNHaM,
nepenb6ayeHrx y KoHBeHUii (n. 1. cT. 10). Y3aranbHUmo, o MoHpeanbcbKa KOHBEHLif: - BY3Hauula OCHOB-
HOIO CBOEIO METOI NPUTATHEHHSA 1O CYBOPOro NOKapaHHA ocib, AKi BuMHunu AHB; - BU3Haumna gisHHA, Aki
€ AHB, Ta BogHouac 3akpinuna, wo AHB € 3nouynHamu (y po3BUTOK NonokeHb CT. 1 TOKINCbKOI KOHBEHLiT
B YAaCTUHI BM3HaYeHHsA, AKi came Hebe3neyHi Aii € KpUMiHaNbHUMY NPABOMOPYLLUEHHAMN); - HOPMATUBHO
3aKpinuna H13Ky 060B'A3KIB fep»KaB oo NnonepeaHboro po3cnigyBaHHs AHB, npuTArHeHHA 1o Bigno-
BianbHOCTI 0Ci6, AKi BUMHUAN AHB came AIK 3a BaXKKUI 3/T0UNH, @ B Pa3i HEBUMHEHHSA [ilA, CNPAMOBAHKX
Ha NPUTATHEHHA A0 KpMMiHaNbHOI BiAgMoBiAanbHOCTI, 3000B'A3aNa AepKaBu BMAATK MiJO3POBAHOIO Y
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BUMHeHHi AHB; - Bnepue noknana o60B'A30K Ha fiep»KaBu 3anobirat aktam AHB Bcima 3axonamu, nepea-
6ayeHVMM Mi>KHApPOAHVM Ta HaLioHafIbHUM NPaBOM. Y MiXKHAapOAHO-NPaBoBil HayLi ToKilicbKy, M@a3bky
Ta MoHpeanbCbKy KOHBeHLUiT NigAaBanu KpUTKLi Yepes3 3HauHy He3pOo3yMinicTb NONOXeHb, 3aCTOCYBaH-
HS AKMX 3PELUTO0 He NPU3BENO A0 BCTAHOBJIEHHA 6e33amnepeyHoro NopaaKy NoKapaHHaA Yn Brgadi ociob,
AKi BUMHUNM AHB. Hu3bKa epeKkTUBHICTb MexaHi3My MoHpeanbCcbKoi KOHBeHLiT 6yna npoaeMoHCTpoBaHa
B cnpasi Jligia npotn CLUA (Lockerby Case), e MmexaHi3m KOHBeHLUii 6yB 3amiHeHuli Pe3ontouiamn Pagu
Besnekn OOH 731 Ta 748, Aki 6ynu Bu3HaHi cygom OOH K Taki, WO MaloTb NepLIoYeproBe 3HaYeHHA y
NOPIBHAHHI 3 OyAb-AKUMY 3000B'A3aHHAMN AEePXKaB, WO BMHUKAOTb 3 MiXKHapoAgHMX foroopis. Hepo-
TPUMaHHA AepXaBamim 3000B's13aHb, L0 BUMNIMBanu 3 ToKincbKoi, faa3zbkoi Ta MoHpeanbCbKoT KOHBEHLN,
CMOHYKaNIo BUHUKHEHHS iHiLiaTUBY fepaB Benvkoi ciMkin (G-7), sKUM HanexunTb Ginblue Hix 70 % cBiTo-
BOrO PUHKY nepese3eHb, A0 yxBaneHHA boHHCbKOI feknapadii «[1po yroH nosiTpAHNX cyaeH». OcTaHHA
X0\ i He 6yna Mi>kHapoAHVM [OrOBOPOM pPer se, ofHaK nepeabayana MOXIMBICTb 3a00POHATY NOBITPsHe
CMOJNyYeHHs 3 fiepKaBamu, WO nopyLlyBanu 060B'A3KY, NepeabaveHi Tokilicbkoto, faasbkoto Ta MoHpe-
aNbCbKOI KOHBEHLUisMU. YKpaiHa Ta KonuwwHi pecny6niku Cotosy PCP He npueaHanuca fo geknapadii.

MpoTokon nNpo 60poTbby 3 HE3AKOHHUMM aKTaMK HACUIIA B aeponopTax, siki 06CnyroBytoTb MiXHa-
pOoAHY UMBINbHY aBiauito, AKMI JONOBHIOE KOHBEHLiO MPo 60pOTbOY 3 HE3AKOHHMMU aKTaMU, CNPSMOBa-
HUMW NPOTK 6e3neKkn LMBINbHOI aBiaLii, yxBaneHoi B MoHpeani 23 BepecHst 1971 poky (MoHpeanbcbKa
KOHBEHL,if1), AKUIN HabpaB YMHHOCTI ana Ykpaitm 2 ntotoro 1990 poky [17]. Y npeambyni HaBegeHoro MNpo-
TOKONY AeprKkaBy BU3HaNW, WO Ceprio3He 3aHENOKOEHHA BUK/INKAlOTb BUMAAKN 3aCTOCYyBaHHA HacunA
[0 0Cib B aepornopTax, 4O CaMUX aepOoMnopTiB UM NOBITPAHMX CyAeH, AKi He 3HAX0AATbCA B eKCryaTauii,
O nigpuvBac Bipy B MiXXHapOAHY LMBINbHY aBiauito, 3arpoxXye il BnopagKoBaHOMY PO3BUTKY Ta BMMarae
nokapaHH#A 3/104MHLiB. [JOroBipHi CTOPOHM Norognnnca onoBHUTY MoHpeanbCcbKy KOHBeHLO CT. 1 bis,
A€ BM3HauMnW, Wo 6yab-sika 0coba BUMHSAE 3/T0UMH, AKLLO BOHA HE3aKOHHO, YMUCHO BUKOPUCTOBYE Oyab-
AKUIN NPUCTPIN, PeYOBUHY UM 36POI0 Ta BUMHAE aKT HACKU/IA CTOCOBHO OCOOM B aepomnopTy, WO MOXe
3aBAaTV CePMO3Hi YLWKOAKEHHA abo cMepTb ab0 PYIHYE UM 3HAUYHO NMOLIKOAXKYE 0O6naiHAHHA aeponopTy,
NOBITPSHI CYAHa, AKi He BUKOPUCTOBYIOTbCA, a00 CTBOPIOE NMEPELLKOAMN Y POOOTI CNy»KOU aeponopTy, AKUIA
06CNyroBye MixkHapoZHY LUMBiNbHY aBiaLito (cT. 2) [15]. OcKinbKy BKasaHuii [MpoToKon, WO € JONOBHEHHAM
[0 [oroeopy, pa3om 3 MoHpeanbCbKO KOHBEHLIEID CTAaHOBUTb OfHE Line, TO Mi>KHapOA4HO-NPaBOBUIA
MeXaHi3M, nepeabayeHnin KOHBEHLIIEID, 3aCTOCOBYETLCA | IO AKTIB, NepefbayeHnx NPOTOKOJIOM, a Biamno-
BilHO — fonoBHo€ Buan AHB, Aki MaloTb 6yTV BU3HAUYEHI 3/1I0MMHAMM B HaLlioOHaIbHOMY 3aKOHOAABCTBI.
KoHBeHL|iA Npo MapKyBaHHA MIacTUKOBUX BUOYXOBMX PEUOBUH 3 METOIO iX BUSBNIEHHSA, NianvcaHa 1 6e-
pe3Hsa 1991 poky, Habpana YMHHOCTI AnA Ykpaidu 17 TpaBHa 1999 poky [23]. Y npeambyni KOHBeHLi 3a-
3HaueHo, LLO OCKINbKU AepaBu 3aHENOKOEHI BUMAgKamu Tepopmn3my Ta iX Hacniakamm, a gnsa BUMHEHHA
TaKUX aKTiB BUKOPUCTOBYIOTbCA BiAMOBIAHI M1acTMKOBI BUOYXOBi peuyoBMHY, BUHMKIA HarajibHa notpeba
B MapKyBaHHIi TaKux 3aco6iB 3 MeTO CNPOLLEHHSA iX ineHTuiKyBaHHA [11].

BucHoBoOK. OTXe, BKa3aHi Mi>HapO4HO-NPaBOBI akTX 3000B'A3YyI0Tb ep»KaBy BCTAHOBUTU Y CBOEMY
BHYTPILUHbOMY 3aKOHOL,ABCTBI HOPMMU, AKi BU3HaYaloTb GiHaHCYBaHHA aKTiB Tepopur3my, B Tomy uncii AHB,
3/104MHaMK Ta NepenbdaunTy 3a HUX BiANOBIAANbHICTb B TaKUI Mipi, B AKili BOHA € CNiBMiPHOI0 3 BaXKiCTIO
BKa3aHVX 3/I0UMHIB, Ta 3000B'A3yE AepKaBU PO3CNigyBaTU TaKi 3N0YMHK, NPUTATYBATA 4O BiANOBiAasbHO-
CTi 0Ci6, WO iX BUMHMAW, @ Y BUNAAKY BiAMOBW Bif po3CNifyBaHHA — BMAABATU (EKCTPaayBaTh) 310UMHLIB
[0 iHWKX 3auikaBneHnx gepxas. Mi>kHapoaHa KOHBeHLisi Tpo 60poTbOy 3 60MOOBUM TEPOPU3MOM, NPU-
NHATa 15 rpyaHs 1997 poky, Habpana YnHHOCTI 23 TpaBHs 2001 poky, YKpaiHa npueaHanaca 26 6epesHs
2002 poKy. Y npeambyni KOHBeHLiT paKTUUYHO 3a3HAUYEHO NPUYMHY Ti TPUIAHATTA — CTYPOOBaHICTb AepKaB
Cepro3HMN BMMagKaMmn Tepopr3My Y BCiX MOro NposaBax, NOAOIaHHA TaKoro ABuLla AK Tepopusm. CT. 2
BM3HAYaE, Wo Oyab-AKa 0co6a YNHUTL 3I0UNH, SIKLLO BOHA HE3AKOHHO 1 YMUCHO JOCTABIIAE, PO3MILLYE,
npuBOANTb B Aito abo NigpuBae BUMOYXOBUI abO iHLWINIA CMEPTOHOCHUIA MPUCTPIN B MEXax MiCLb rpomag-
CbKOT0 KOPUCTYBaHHS, AepXaBHOMo abo ypagoBoro 06'ekTa, 06'ekTa CUCTEMU FPOMAACHKOTO TPAHCMOPTY
abo 06’eKkTa iHPpaCTPYyKTypK, abo TaKMM YMHOM, LLO Lie CMPSIMOBAHO MPOTU HUX: @) 3 HAMIPOM 3anoAiATK
CMepTb abo cepino3He KaniuTeo; abo 6) 3 HAMIPOM BUMHUTK 3HAUHE PYNHYBAHHA Takoro micus, ob'ekTa
abo cucTeMu, KON Take PYNHYBAHHSA CMIPUYMHAE, aO0 MOXe CMPUYMHUTI BENIMKI EKOHOMIYHI 36UTKK. Y
KOHBEHL|ii, TaKOX AK i y BKa3aHWX BULLE MiXXHapOAHUX [OroBOPAX, 3a3HaUYeHO, L0 AePKaBy MalOTb BXUTK
3aKOHOZABUYMX 3ax0fiB, W06 0cobU, L0 BUMHUANM 3/10UMH, AKUI BU3HAYEHO Yy Uil KOHBEHLII, nignaranm
BiANOBIAHOMY NOKapaHHI0, He3BaXKalumM Ha NOro NPUYNHN — penirinHi, inocodcbki um NoniTMyHi (cT. 5).
KoHBeHLjiA 3060B's3y€e fepxaBm 3abe3neunt nepebyBaHHA 0COOU, AKa BUMHMMNA aKT TEPOPU3MY, Ha Te-
pvTOpIT BiANOBIAHOI AepKaBy, 3 METOK PO3C/ifyBaHHA TaKoro akTy, a Y BUNaAKky BigMOBM Bif po3cnigy-
BaHHA — BUAATU 0CO6Y, AKa MifO3PIOETLCA Y BUMHEHHI 3/10UMHY, NepefbayeHoOro KoHBeHLiew (cT. 8). Ha
LEPKaByW TaKOX MOKNageHo 060B'A30K CMiBMPALOBATA Y NUTAHHAX 3anobiraHHA akTaM TepopusmMy Ta B
cepi po3cnigyBaHHA Ta BUAadi 3acyakeHmx ocio. OTke, BKazaHa KOHBEHLis, AK i nonepeaHi, yxsaneHi nig,
erigoto OOH, BCTaHOBNIOIOTb HM3KY 3060B'A3aHb Aep»KaB LWOAO YXBaNEHHSA B HaLliOHaIbHOMY 3aKOHOAaB-
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CTBi cnevyianbHUX HOPM, sIKi 6 BM3Havanm «6oM60B1I TEPOPU3M» 3TIOUYMHOM, BHACNiAOK YOro NoknaaatoTb
Ha AepKaBU-CTOPOHUN KOHBEHLiT 060B'A30K 3[iNCHIOBATU PO3C/iAyBaHHS TakMX 3MI0UUHIB, NPUTArYBaTH
[0 BiAMNoBiganbHOCTI OCi6 3a BUMHEHHA BKA3aHMX 3/I0UMHIB, a Y BUMAAKY BigMOBM Bif PO3C/igyBaHHA —
BMAATK 0CObY, AKa CKOINa akT Tepopur3Mmy.

'AHomauiﬂ.

Y cTaTTi fOCNigKEHO 3104MHN NPOTY Ge3neKn aBialiiHOro TPAHCMOPTY, AKi MOXHA PO3[iNUTU Ha ABi
rpYnu: 3aXonieHHs NOBITPAHUX CYAEH Ta iHLWI 3/I04MHN NPOTU 6e3neKm LMBINbHOI aBiaLil.

BuBUYeHO Ta gocnigKeHo HOpPMaTUBHO-NMPABOBE BM3HAYEHHA Knacudikauii 3/1I04MHIB Mi>KHapogHOro
XapakTepy, pPo306iXKHOCTI B IOPUANYHIA KBanidikauii i TepMiHONOrYHOMY BU3HAUYEHHI BKa3aHUX 37104K-
HiB 32 3aKOHO[aBCTBOM iHO3EMHUX [epPaB, a TaKOX BiCYTHICTb MPaKTUYHOrO 3aCTOCYBaHHA NPaBOBUX
HOPM KOHBEHLi Woao 60poTbby 3i 310UMHAMY MiXKHAPOAHOTO XapaKTepy, B YacTUHI eKCTpaaunuii, Wwo
CTBOPIOE MEBHi TPyAHOLi A1 NoAanbLIOi eKCTpaguuii ocib, AKi nepexoByoTbCA Bif CNiACTBa Ta Cyay B
iHO3eMHil aep»aBi.

Y 31104MHI MiXKHAaPOJHOTO XapaKTepy, NoAIGHO BHYTPILLIHbO-AePXKaBHOMY, BULINAETbCA CKag 3/I0UNHY
MiXKHApPOZHOro XapaKTepy, Wo ABMAE COOOI0 CYKYMHICTb 06'EKTUBHUX | CYO'EKTUBHMX O3HAK, Ha MiACTaBi
AKNX 0COOM NPUTAraloTbCA A0 KPMMIHANbHOT BignosiganbHOCTI. Afie cnif 3a3HaunTy, WO eNleMeHTU CKna-
Ay 3NI0UMNHY Mi>KHapOAHOIO XapaKTepy He 3aBXAu 36iraloTbCA 3 eleMeHTaMU 3/T0UVHY Y BHYTPILIHbO-Aep-
YKaBHOMY KpMMiHanbHOMY 3aKOHOaBCTBI.

OCHOBHi HOPMATUBHI aKTW, CMPAMOBaHI Ha 3a6e3neUeHHs aBiaLiliHOT 6e3neKu, [iloTb Ha TPbOX PIBHAX:
rno6anbHui piBeHb (MixkHapogHa OpraHisauia LusinbHoi Asiauii (IKAO), oCHOBHiI OKYMeHTW: KOHBeHLis
MPO 3/104MHN Ta AeAKI iHWI aKTK, AKI BUMHIOTbCA Ha 6opTy NOBITPAHMX cyaeH (Tokio, 1963 p.); KoHBeHLis
npo 60poTbOY i3 HE3aKOHHVM 3axBaTOM MOBITPAHMX cyfeH (Maara, 1971 p.); KoHBeHUia npo 60poTboy i3
HEe3aKOHHVMUW aKTaMu, CPAMOBAHUMN NPOTU Ge3nekun umMBiNbHOI aBiauii (MoHpeanb, 1971 p.); MpoTo-
KOJ1 Mpo 60poTbOY i3 aKTaMU HACUTbCTBA B aeponopTax, AKi 06CyroByoTb LMBINbHY aBiauito (MoHpearnb,
1988 p., ponoBHi0e MoHpeanbcbky KoHBeHLito 1971 p.); KoHBEHLis NpOo MapKyBaHHS NAacTUYHUX BUOY-
XOBUX PEYOBVH 3 MeTolo iX BUsABNeHHA (MoHpeanb, 1991 p.); KoHBeHLUis Npo 60poTbOy i3 He3aKOHHUMY
akTamu cTocoBHO MixHapoaHoi umBinbHoi aBiauii ([ekiH, 2010 p.); perioHanbHUI piBeHb (EBpoNencbke
areHTCTBO 6Ge3neku asiauii (EASA), EBponeincbka KoHdepeHuia LusinbHoi Asiauii (ECAC), EBponeiicbke
i MiBHiuHOaTNAHTMUHe Glopo IKAO (Mapwk), OCHOBHI AOKYMeHTU — lNoniTuka €BPONecbKoi KOHpepPeH-
Ll uMBINbHOT aBiauii B cdepi aBiauUiliHOT 6e3neKu; HalioHaNnbHUI piBeHb — [lepkaBHa aBiauiliHa agMiHi-
ctpauisa (CAA), ocHoBHI fokymeHTW: [MoBiTpAHMI KogeKc YKpainm Big 19.05.2011 p., 3akoH Ykpainu «[1po
[lepaBHy nporpamy aBiauiliHoOi 6e3neKn LMBINbHOI aBiauii» Big 20.02.2003 p., Haka3 MiHicTepcTtBa TpaH-
cnopTy i 38'A3Ky YKpaiHu N2 390 Big 11.05.2007 p., IHCTPYKLiA No ouiHUi piBHA 3arpo3un 6e3neui LMBiNbHOI
aBsiauii YkpaiHu.

W Annotation.

The article deals with crimes against air transport, which can be divided into two groups: seizures of
aircraft and other crimes against civil aviation safety.

The normative and legal definition of the classification of international crimes, disagreement in legal
qualification and terminological definition of these crimes under the legislation of foreign states, as well
as the lack of practical application of legal norms of conventions in combating international crimes, in
part of the extradition, creates certain difficulties for the legislation. further extradition of persons hiding
from investigation and court in a foreign state.

In the crime of international character, similar to the internal state, the composition of the crime of
international character is allocated, which is a set of objective and subjective features, based on which
individuals attracted to criminal responsibility. But it should be noted that the elements of the crime of
international character do not always coincide with elements of a crime in domestic criminal law.

Basic normative acts aimed at providing aviation safety, operate on three levels: global level (Interna-
tional Civil Aviation Organization (ICAO), basic documents: Crimes Convention and some other acts com-
mitted on board aircraft (Tokyo, 1963) ; Convention on the fight against illegal capture of aircraft (GAAGA,
1971); Convention on the fight against illegal acts directed against the safety of civil aviation (Montreal,
1971); Protocol on the fight against acts of violence at airports serving civil aviation (Montreal, 1988, com-
plements the Montreal Convention in 1971); Convention on the marking of plastic explosives in order to
detect (Montreal, 1991); Convention on the fight against illegal acts concerning international civil avia-
tion (Beijing, 2010) ; regional level (European Aviation Security Agency (EASA), European Civil Aviation
Conference (ECAC), European and North Atlantic Bureau of ICAO (Paris), Found Documents - Politics of



Visegrad Journal on Human Rights @

the European Civil Aviation Conference in Aviation Safety; National Level - State Aviation Administration
(SAA), Basic Documents: Air Code of Ukraine of 19.05.2011, Law of Ukraine “On the State Program of Avi-
ation Safety of Civil Aviation” dated 20.02.2003, Order of the Ministry of Transport and Communications
of Ukraine No. 390 dated May 11, 2007, instructions for assessing the risk of security of civil aviation of
Ukraine.
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8i0kpumocmi dislbHOCMi OpeaHie cydo8oi 871a0u, MixoucyunaiHapHUU Nioxio.

'nOCTaHOBKa npo6nemu. B ymoBax cucteMHUx TpaHCchopmaLinn B YKpaiHi Bce bifblue akTyanisy-
€TbCA NUTaHHA eHeKTUBHOCTI KOMYHIiKaLii opraHiB CyfoBOI BNagm Ta iHCTUTYTIB rPOMagaHCbKOro Cycnifb-
CTBa. Baxxnnemm enemeHTOM AnA 3a3HaYeHO NpoLecy € 34iNCHEeHHA HaneXHoro NPaBoCcyAaA BignoBigHO
[0 BCTAHOBJIEHOI CUCTEMU MPUHLNMIB, OAHUM 3 AKMUX € NPUHLMN MACHOCTI i BIAKPUTOCTI AiANbHOCTI Op-
raHiB cynoBoi Bnagu. OCKinbKuM cyyacHa cyfoBa pepopma FPYHTYETbCA Ta MOXKe CTaTy pe3yNbTaTUBHOI
NLLE Ha 3acafax rMacHoOCTI, BiAKPUTOCTI, NP030pocTi, My6niuyHOCTi.

MoTpeba AeTanizoBaHOro AOCNIAXKEHHA NPUHLMMY MMACHOCTI | BIiAKPUTOCTI AiANbHOCTI OpraHis cygo-
BOT Bflan NMOACHIOETbCA TUM, LLO Y MEXaX 3arasibHOTEOPETUYHOT HAYKM MOBUHHO OyTI cPpopMOBaHe 11oro
LinicHe po3yMmiHHSA, sike 6 TaKOX iHTErpyBano y cobi JOCArHEHHA rany3eBuX LPUANYHUX HayK Ta iHLLIKX
chep Hayku (pinocodii, couionorii, icTopii Towo). JInwe meTogonoriyHo BUBipeHe JAoCNiAXeHHA HaJacTb
3mory cpopmMyBaTh AOCTaTHI piBeHb 3HaHb NPO Take 6aratodpakTopHe ABMULLE, AK NPUHLMUM FACHOCTI i
BiAKPUTOCTI AiANbHOCTI OpraHiB CyfoBOI Bnagu. Tox, KOMNAEKCHe AOCNIOXKEeHHA MPUHLMNY FMacHOCTI i
BiAKPUTOCTI JiANbHOCTI OpraHiB Cy4oBOi BNagn, PO3KPUTTA MOro CYyTHOCTI, 3MICTY, MexaHi3my peani3aduii,
BVPILUEHHS iHLUNX NPO6IEMHMX NWTaHb, MOB'A3aHUX i3 AOTPUMAHHAM LibOro MPUHLUMY, @ TaKOX BUBYEH-
Hs 3apy6iXKHOro JOCBIAY BUMara€ 3acToCyBaHHSA BiAMNOBIAHMX MeTOAIB OCNIAPKEHHS.

Y3aranbHeHHA JOCNIfHMLBbKUX MOXMBOCTEN NPAaBHUYMX HayK YMOXIIMBIIIOE BAOCKOHANIEHHA TXHbO-
ro ni3HaBafbHOro noTeHuiany. MeTofonoris € TOUKOI KOHLEHTPALl Ta B3aEMOOOMIHY 3000yTKIB Pi3HUX
Hayk. Tomy, 3aBAaHHA Ni3HAHHA NPUHUMMIY rMAacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CyqoBoi Bnagu 3
No3uLi 3aranbHOTEOPETUYHOT PUCNPYAEHLT MONAra€ He NuLLe Y HAaNOBHEHHI 1T HOBVMM FTHOCEOSIOTiYHIM
iHCTPYMeHTapi€eM, a 11 BCiX rany3eBux pUaUUYHUX HayK.

CTyniHb HayKOBOi Po3pOo6KN Npobnemu. Baromuin BHECOK Y TOW UM iHLWWIA iICTOPUYHUIA eTan y BU-
BUYEHHA MeTogAonorii 3pobunu Taki BueHi, Ak M. ApaHacbeBa, |. bnaybepr, tO. bpaxHikos, P. laBpuniok, I". a-
namep, . Totni6, H. 3asaupb, B. Kadapcbkuin, M. KenbmaH, B. KHAzes, |. KysH, B. Jlektopcbkuia, |. MarHoBcbKuni,
A.MansapeHko, M. MaubkeBuy, B. Hecteposuu, M. OHiwyk, 1. [Macmop, I. Py3asin, M. CaBunH, B. CyposLes,
M. Typoscbkuii, B. ®epopeHko, . Deliepabens, B. LUTodd, b. KOaiH, E. KOaiH, O. Owwmk, C. AHoBCbKa, b. AmnH
Ta 6araTo iH. HeBig'eMHUM KOMMNOHeHTOM ByAb-AKOT HayKOBO-AOCAIAHOI pO6OTY € MeTofOOris, TOOTO, TOV
CaMuii NisHaBaNbHWI GYHAAMEHT, Ha AKOMY | Oyay€eTbCs AOCNigKeHH:A [1, ¢. 16]. BUBYUEHHA NpUHLMNIB Npa-
Ba, 30Kpema, NPUHUMMY FMacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CyqoBOI BNagu, peanisyetbca y me-
»Kax HayKOBO-METOAOMOTUYHOro PiBHSA, WO nepefbayvae npodeciiHe 3aCTOCyBaHHA MEeTOLOSOTi Mi3HAHHS.
LLlono meTogonorii focnigXeHHA NPUHLMMY racHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHis CyfoBOI BNagu, TO
HeobXiHO HAaroNOCUTY NPO ppParMeHTaPHICTb Ta BiACYTHICTb CUCTEMHOCTI Yy OC/IAXEHb Y LIbOMY HanpsMi.

Buknapg ocHoBHOro martepiany. DopmyBaHHA i PO3BUTOK YKpaiHW NicnA NporonoLleHHs il Hesanex-
HOCTi 3yMOBMO aKTyani3auilo NuTaHb Npo nepernag cBitornagHo-¢inocodpCbKMUX OCHOB BITYM3HAHOIO
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NnpaBO3HABCTBA, Oro BigxoAy Bif no3uui ¢inocodpcbKo-MeTofoNoriYHOro MOHiI3My. YTBEpAUnoca po-
3yMiHHA MeTOAOoNOoril NpaBa AK CYKYNHOCTI CBITOrNAAHMUX, 3araNbHOTEOPETUUYHUX BUXIAHUX MOJIOXKEHD,
AKMMN KOPUCTYETbCA NPaBOBa HayKa y BUBYEHHI 11 aHani3i Pi3HUX CTOPiH IOPUANYHOI peanbHOCTI [2, C.
11]. MpaBunbHe BU3HAYEHHSA 3aBAaHb Ta BMOIp HAayKOBUX NigxomiB Ao iX BUPIiLIEeHHA 3ab6e3neunTb SKiCTb
HayKoBO-AOCHiAHOT poboTu. Lle y cBoto Uepry 3anexuTb Bi nonepesHbol NiAroTOBKN JOCNiAHMKA Ta Fo-
TOBHOCTi 1Oro 6yTV BIAKPUTUM [0 OCBOEHHS HOBMX 3HaHb Ta 3400YTTS HOBUX HABUYOK, Biaxia Bifg 3a-
KOpPEHINocTi, ane pa3om i3 TMM nam’atatv Npo ¢yHAaMeHTaNbHI peyi, NOB'A3aHi i3 3aranbHONIOACHKMMMY
LiHHOCTAMM Ta chepoto NOro AisnbHOCTI.

BpaxoByloun goBrotpuvBani 4OCNIOKEHHSA, HAyKOBLi TaK i He NPUALWAN OO0 €QUHOrO PO3YMiHHA 3MiC-
TOBHOTIO HaMOBHEHHA NOHATTA «MeToAoNOoriA». MeTofonorito po3rnAfaTb y TaKUX acnekTax: AK HayKa; AK
Teopina Ni3HaHHA; AK 0cobMMBa rany3b 3HaHb; AK MPOEKT Mi3HABaSIbHOI AiANbHOCTI; AK CNelianbHUN po3gin
dinocodii; Ak noriuHo-rHoceonoriyHa GyHKLiA Teopii; AK BUEHHA NPO METOAW Mi3HAHHA | NepeTBOPEHHA
NpPaBOBOI PeanbHOCTI; AK CYKYMHICTb AOCAIAHMLUBKNX Npoueayp, TEXHIK | MeTOAIB TOLO.

3acTocyBaHHA MiXAUCUUMIIHAPHAUX (MiXKrany3eBux) NigxofiB € 0COOAMUBICTIO HUHILHBOrO nepiogy
PO3BUTKY CYCMiNIbHMX HayK, 30Kpema opranyHoi. MixxancuunniHapHiCTb — Lie B3aEMOMPOHUKHEHHSA, B3a€E-
Mo36arayeHHs Nigxodis i MeTOAiB Pi3HMX HAYK; MOXIUBICTb BUABUTH, PO3Mi3HATW, CMPUIAHATA Te, WO 6yno
NPUXOBaHNM Y HaJpax OKPeMO B3ATOI HayK/ 3a YMOBU BUKOPUCTaHHA METOAIB Ta iHCTPYMeHTapito iHLWKX
HayK [3, ¢. 18]. lNi3HaHHA pi3HKX acneKTiB NPaBOBOI HayKX Ta MPUHLMNY FMAcHOCTI i BIGKPUTOCTI AifnbHO-
CTi OpraHiB CyfoBoi Bfaan, 30KPeMa, BiabYBaETbCA WAXOM iHTErpaLil 3006y TKIB rany3eBux OPUgNYHMX
HayK Ta iHLWIMX HayK. MeTogonoriuHi KoHuenuii, cBiTornaaHi iaei, HanpalbOBaHW NOHATINHO-KaTeropiasnb-
HWUIA anapaT BM3HAUYMB KypC Ta akTUBHUI pyX HAayKOBLIB Y Ll cdepi, BpaxoByroUM i MPaKTUYHI 3000y TKN.

MpobnemaTrika MeTofiB Mi3HAHHA € aKTyanbHOW AnsA 6yab-aKoi chepu gisnbHocTi noguHn. Metog y
Hal3aranbHiLLOMY 3HaUeHHI — Lie NEBHUIA CNOCI6 JOCNIAKEHHA AKOICb NPO6neMmM un 3aBAaHHA. Afne pa3om
i3 TMM, MeTOA — Le | NeBHa cMcTeMa NPaBU, NPUHLMNIB | NPUAOMIB BUBYEHHA ABULLY, | 3aKOHOMIPHOCTEN
PO3BUTKY MPUPOAK, CYCMiNbCTBA | MUCIEHHA abo NpPaKTUYHOI NepeTBOPIOYOI AiANbHOCTI Nogen [4, .
1591. Y KOXHilh cdepi MeToa MoXKe HabyBaT! HOBUX UM AOAATKOBMX OCOBNMMBOCTEN. Y KOHTEKCTI LOCAIAKY-
BaHOI NpobsieMaTVK/ MeTo BUCTYMAE AK CYKYMHICTb CnocobiB Ta 3aco6iB, BUKOPUCTAHHA AKUX CNPUAE
OTPUMAHHIO 00'EKTMBHMX Ta HeynepeaXeHUX 3HaHb NPO NpeaMeT AOCNIAXKEHHA — MPUHLUMUM MACHOCTI i
BIQKPUTOCTI [iANbHOCTI OpraHiB CygoBoIl Bnagu.

MeTtopgonoria npaBo3HaBCTBa € BUEHHAM MPO BUKOPUCTAHHA Pi3HMX HAYKOBUX MiAXOAiB, METOAIB Ta
NPUHLMNIB, WO NOB'A3aHe 3 YiTKOK NMOCTaHOBKOI METY Ta 3aBAaHb 1 NPaBUibHMM BUOOPOM iHCTPYMEH-
TiB IX focArHeHHA. MeTogonoria nisHaHHA Haga€ MOXNUBICTb BUABUTY Ta PO3KPUTU CYTHICTb NpUHLMNY
rMacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CyoBOI BNagu, 3p03yMiT 3aKOHOMIPHOCTI Ta TeHAeHLii noro
PO3BUTKY.

OTXe, MeTooNOrito AOCAIAXKEHHA NPUHLUMMNY FAaCHOCTI | BIiAKPUTOCTI AiANBHOCTI OpraHiB Cy4oBoi Bna-
AN CNif, BU3HAUUTM AK CUCTEMY MPUHLMMIB, METOAIB, HAYKOBMX MiAXOAIB, CBITOMMAQHUX KOHLUENLin, KOM-
6iHaUis AKUX 3yMOBJEHA JIOTIYHICTIO Ta 06’EKTUBHICTIO, CNPSAMOBAHA Ha KOMIMJIEKCHE Mi3HAHHA Ta BUAB-
NeHHA 3aKOHOMIPHOCTEN PO3BUTKY i TEHAEHLIN NPUHLMNY FMACHOCTI i BIAKPUTOCTI QiANbHOCTI OpraHis
cypoBoi Bnagun. Cepef, OCHOBHUX IHCTPYMEHTIB METOL0NOTIT AOCHIAKEHHA NPUHLMNY FMAacHOCTI i BigKpu-
TOCTi AiANbHOCTI OpraHiB Cy0BOI Blan CNif BUOKPEMUTU HAyKOBI MigXo[un, MeToau, NPUHLUUNN Ni3HaHHA,
cucTemy ceitornsgy Towo. PiBeHb Ta rnbrHa Ni3HAHHA NpeameTa — NPUHUMUMY FAaCcHOCTI i BiGKPUTOCTI
AifNbHOCTI opraHis CyaoBoi BNagn — NponopLiiHO 3aneXunTb Bif 06paHOro KoMmniekcy HayKoBUX Migxo-
[iB, METOAIB Ta NPUHLMMNIB METOAOJOT .

CyyacHi fiep»kaBoTBOPYI Ta MPABOTBOPYI NPOLIECU, OPIEHTOBAHI Ha TEHAEHLT PO30yaOBU AeEMOKpaTNY-
HOrO CyCMiNbCTBA, 3yMOBJIIOIOTb HEOOXIAHICTb OPIEHTALii He NULEe Ha MiPKHAPOAHI MPUHLMNN A CTaHZap-
TW, ane i 3BePHEHHA A0 iICTOPUYHUX LiHHOCTEN Ta ¢pinocopcbKo-npaBoBUX Haabyaos, ski popmyBanuca y
npoueci po3BUTKY AepKaB i MPaBoBUX cuctem [5, c. 45-46]. Tak, LeHTpanbHe MicLe y MeTo4oNoriYHOMY
IHCTpyMeHTapil JoCNiAXeHHA NPUHLMNY rAacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB Cy[0BoI Bnagm noci-
A€ OianeKkTunKa, Lo CArae CBOIM KOPIHHAM L€ B YaCh aHTUYHOCTI.

[HianekTrka fa€ 3mory nisHaTy Har3aranbHilli 3aKOHW PO3BUTKY cycninbcTaa. [ianektnuHunm nigxig oo
BMBYEHHS CYCMinbCcTBa NOTPebye po3rnsaaTh noro B pyci [6, ¢. 320]. BignosigHo Ao KnacuyHOT KoHUenuil
AianeKkTVKu, Hi Y MUCNEHHI, Hi Y CYyCninbCTBi, Hi B NPUPOLI HEMa€E HiYoro Takoro, o 6 He 3MiHIOBaNoCs.
[lns yCcbOoro CyLoro xapakTepHUMU € BHYTPILLHI CynepeyHOoCTi Ta ix 60poTb0a, AKi 06yMOBIOIOTL HAbYTTA
HOBOTO AIKICHOrO CTaHy, 3MiHW Ta PO3BUTKY [5, €. 47]. [lianekTnuHui nigxia Haga€e MOXNMBICTb [OCNIANTN
NPWUHUWN FMAacHOCTI i BiAKPUTOCTI AiANbHOCTI opraHiB CyqoBOI BNagu Ta NoB’A3aHi 3 HUM ABWLWA i Npo-
Luecn Kpisb Npr3amMy CyCnifibHO-NONITUYHUX NPOLECIB Y TOM UM iHWUI iICTOPUYHNIA Nepiof, NpoTUpIY Ta
cynepeyHocTen. 3aCToCyBaHHA AialeKTUYHOTO Miaxo4y MoKe CMpPUATA BUABNEHHIO B3AaEMO3B'A3KIB MiX
PO36iXKHMMM NO3MLIAMN BYEHNX Ta MPAKTUKIB LWOAO Pi3HMX aCMEKTIB MPUHLMNY MACHOCTI i BigKPUTOCTI
JiANbHOCTI opraHiB CyqoBOi BNagw, HanpuKnag, 3MiCTOBHOrO HaNOBHEHHA MOHATb «MACHICTby», «BiAKPU-
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TicTb». [lianekTrka Cnpuae Kpawomy pO3yMiHHIO BCi€l CKNAagHOCTI Ta HEOQHO3HAYHOCTI PO3rAAAyBaHOro
npegmeTy y CydyaCHUX NONITUKO-NPaBOBUX YMOBaX, MiCLA NPUHLMUMNY FACcHOCTI | BIAKPUTOCTI AiANbHOCTI
OopraHiB CygoBOI BNagn y po3BUTKY NapTHEPCTBA MiX B/1afo0 Ta FPOMaCbKICTIO.

BaxnuBy ponb y Ni3HaHHI NpUHUMNY rMacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB CyaoBOIl BNagu Mae
KOMYHiKaTUBHUI nigxig. Llen cnoci6é gocnigxeHHA NO3BOMAE BCTAHOBUTU, O OKPEMI CoLlianbHi 3B'A3KM
i CycninbcTBO y Linomy GopMyloTbCA i3 CUHTE3Y MOPAAKY Ta XaocCy, a He 3aMiHn iX ognH ogHuM [7, c. 60].
KoMyHiKaTMBHWIA Nigxig cnpsAMOBaHMIA HAa BCTaHOB/IEHHS GaNaHCy B3aEMOBIAHOCKH MiX Cy6'eKTamm me-
XaHi3My peanisauii NpUHUMNY racHOCTI | BIGKPUTOCTI JiANbHOCTI opraHis CyfoBoi BNagu. 3 4OMOMOro
LbOro NigxoAy BU3HAUYEHO, L0 NPob6eMy B3aEMOBIAHOCKH CYAiB Ta Mac-Megia Cnig BUpPiLlyBaTy i3 Bpaxy-
BaHHAM MONITUKO-MPaBOBOro XapakTepy Cy4acHOro po3BUTKY YKpaiHu.

Baxnmee iHCTpymMeHTanbHe 3HaYeHHA Yy KOHTEeKCTi AJocCnigXeHHA Ma€e cucteMHuin metod. CyTHICTb
CMCTEMHOrO MeTOZAY B IOPUAMNYHIN HayLi MONArae y TOMy, WO [OCNiAKYBaHe ABYLLE PO3INAQAETLCA AK MeB-
Ha CUCTEMa, Lo BKJIOUYEHaA 10 CUCTeMM BifibL LIMPOKOTo NOPSAKY | BUKOHYE Y Hill NeBHi GyHKLT i noB'aA3a-
Ha 3 Heto 3B'A3Kamu pi3Horo poay [8]. 3acTocyBaHHA CUCTEMHOIO METOAY [O3BOMIAE PO3rNAZATU NPUHLNMN
rMacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CyfoBOI BNagn y CyKynHOCTI coliaibHUX 3B'A3KiB, Mi3HaHHA
NPVHLUKUNIB Npasa JiAfbHOCTI OpraHis CyAoBoil BNagu y LinomMy Ta NPUHLUUNY racHOCTI | BIAKPUTOCTI 30-
Kpema; po3riAaHy T NPUHLMN FAacHOCTI | BIAKPUTOCTI Y cMCTeMi NPUHLMNIB Npasa ToLwO.

BukopucTtaHHA cnctemHOro metogy y ni3HaHHI NPUHUMY racHOCTI i BIGKPUTOCTI AiANbHOCTI OpraHis
CY[OBOI BNagu Hafano MOXAMBICTb PO3MAHYTU MOrO 3 NO3ULiN CYyTHOCTI, BHYTPILHbOI KOHCTPYKLIT Ta
3B'A3KY OKPEeMMX CKNafjoBUX Ny pe3ynbTaTi BUOKPEMUTN CYTHICHI O3HaKM MPUHLMMY FacHOCTI | Biakputo-
CTi BiANbHOCTI OpraHiB CyfoOBOI BNagu, eNeMeHTN MexaHi3My 1oro peanisadii. CucteMHuin meTtog 3abesne-
UMB PO3YMIHHA YCTaNeHUX NPaBOBKX B3AaEMO3B'A3KIB, AKi BUHMKaIOTb, 3MIHIOIOTLCA | MPUMMHAIOTLCA MiX
cy6’eKkTamum peanizauii LoCnig»KyBaHOro NpUHUMUMY Ta iHWUMW efleMeHTaMu.

LliHHe HaykoBO-MpuKnagHe 3HAUYEHHs ANA BMBYEHHSA 0O6paHOi NpobremMaTMki MAa€E CMHEPreTUYHMA
niaxig. CuHepreTnka CNpAMoBaHa Ha MisHaHHA CaMOOpraHi3aLii CcMCTeMHUX 3B'A3KIB, 30Kpema, coljialib-
Hux [7, c. 87-88]. 3acToCyBaHHA CUHEPreTUYHOro MiAxofy HagacTb MOXNMBICTb BCTAHOBUTU MPUYMH-
HO-HaC/iAKOBI 3B'A3KM PO3BUTKY IEMOKPATUYHOT fileprkaBu B YKpaiHi Ta MexaHi3My peanizadii npuHumny
rNacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CygoBOIl Blaaw, NpoaHanisyBaTh Ta BU3HAUMUTN TeHAeHUiT Y
LbOMY HanpAmi, PO3KPUTN CUCTEMHI Ta MO3aCUCTEMHI 3B'A3KM.

Hu1Hi B3aEMOONOBHIOIOUMM Ta KIOYOBUMM HAayKOBUM MiAXOA0M A0 iHLWNX HAYKOBUX NiAXoAiB Ta MeTo-
[iB Ta BCiX Aep>aBHO-MPaBOBUX ABNLY € aHTPOMOSIONIYHMIA NigXia.

BignosigHo fo aHTpononoriyHoro nigxoay ntoanHa sk 6iocolianbHWi iIHAMBIA € «<MiPOIO BCiX peyei», y
TOMY UMCTli fiepP>KaBHO-MPaBOBMX ABULL. TakKnin Niaxif CTaBWUTb NIIOAVIHY B LLIEeHTP NPaBoBOi peanbHOCTI i BU-
BYaE il ponb y CTBOPEHHI L€l peanbHOCTI, XUTTERIANbHICTb ycepeanHi Hel, B3BaEMHUI BNAUB (BKOYatoum
LECTPYKTVMBHUI) NIOAVHM | NPaBOBOI peanbHOCTI» [9, ¢. 29]. AHTpoMNoNOriYyHNA NigXig fa€ 3Mory po3rnaga-
T IIOAVHY AK iHTerpaTyBHY LiNiCHICTb | 3a6e3neunTi BpaxyBaHHS B lOPUANYHIN NpakTuLi Cy6'eKTUBHOCTI
1 iHAMBIAYaNbHOCTI OCOBUCTOCTI AK YUYaCHMKA XUTTERIANBHOCTI, B3aEMOAIi LliEl 0COBUCTOCTI 3 OTOUYEHHAM
i LUWMPOKMM KONIOM MOB'A3aHUX i3 yum couianbHux Asuwy [10, c. 302]. TakMM YMHOM, B CyYaCHMX yMOBaXx
PO3BUTKY HayKN aHTPOMONOMiYHUNA MigXia NPOCTEXYETbCA Y BMBUYEHHI 6yab-akoro nuTtaHHA. Ocobnmeo
BaXK/IMBE 3HAaUYEHHA BiH Ma€ 1 'y [OCNIAXEHHI NPUHUMMY rMacHOCTI | BIAKPUTOCTI QiANbHOCTI OpraHis cy-
[0BOT BNaaM, Lo 3yMOB/EHO: 1) TUM, WO CyoBa Braga y 6yab-sKill AeMOKpaTUYHIli aeprKaBi GyHKLiOHYe
BVIKITIOYHO A5 3a6e3neyeHHs npas Ta cBOOO NtoaunHY i i 4ianbHICTb Ma€ BigbyBaTCA Ha OCHOBI Ntoan-
HOLEHTPUCTCbKOIO NigX0AY; 2) TUM, Lo peani3auia NpUHLMNY FacHOCTI | BIGKPUTOCTI JiAnbHOCTI opraHis
Cy[0BOI BNaaW i BUCTYMAE CBOFO POAY «3anobi>KHMKOM» A1 HEMOXIIMBOCTI BigXUeHHA BNaau Bif BKa3a-
HOro HanpAMY Ta rapaHTye BUCOKY AKICTb 3[iNCHEHHA NpaBoCyaaA.

CdopmoBaHi TeHAeHLiT 10 po3BUTKY YKpaiHM AIK JeMOKPaTMYHOI, NPaBOBOI ieprKkaBu, MOUMHaUN 3
90-X pp. MMHYNOrO CTOMITTA, 3yMOBW/I CTBOPEHHSA BiNOBIAHOro 3aKOHOAABCTBa. HMHI Lel npouec Tpu-
BA€E, OCKiNbKM BiOYBAOTbCA KapAMHANbHI 3MiHW Y MOMITUYHIA, €KOHOMIYHI, CoUianbHii, KynbTypHii
cncteMax. BignosigHo, 3pocTae ponb iHTepnpeTauinHol AiANbHOCTI, HANPUKNag, 3 MeTol Of4HaKOBOro
Ta UiNiCHICTb 3aKOHOAABCTBA Ta npaBopeanisadii. Y LboMy acneKkTi Ba)KnMBy poOfb Bifirpac opnanyHa
repMeHeBTMKa AK MeToZ Ni3HaHHA NPUHLMMY rMacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB CyfoBOI BNagu.
LliHHiCTb repmMeHeBTUYHOIO NigXxoAy Y TNyMayeHHi MpPaBOBUX HOPM MONATaE y TOMY, LLLO BiH HE CynepeynTb
iHLIMM MEeTOA0NOTIYHUM Napagmrmam, a 3HaUHO MipPOI0 aKyMy o€ IXHi oKpemi nepesaru [11, ¢. 6]. Tepme-
HEeBTMKa — Lie, NepLIOYeproBo, MUCTELTBO TNIYMAUnTI 3 METOK PO3YMiHHA TEKCY PI3HUMM rpynamu Hace-
neHHsA. lfepmeHeBTUKa SIK CNOCi6 Ni3HaHHA Ma€ 6araToBiKOBY CBITOBY TPAAULiO, HUHI BUKOPUCTOBYETHCSA
y pi3Hux cdepax cycninbcTBo3HaBcTBa: dinocodii, couionorii, ictopii, dinonorii, ncuxonorii, opucnpypeH-
LT Ta iH. YNi3HaHHI NpUHLMAY FacHOCTI | BIGKPUTOCTI AiANbHOCTI OpraHiB CyqoBOi Blagu repMeHeBT/Ka
BUCTYMAE He TEXHIYHMM MPOLLECOM 3aCTOCYBaHHA NMEBHUX NIOMIYHUX Ta iHWNX NPUNOMIB 3 METOI PO3'Ac-
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HeHHs BiAMNOBIAHMX HOPM MpPaBa, a Nepefdayac i 3'ACyBaHHS Ta PO3KPUTTA B3aEMO3B'A3KIB MiXK Pi3HUMY
iCTOPUYHMMM Nepiofammn Ta MiCUA Y HUX TIET UM iIHWOT HOPMU, L0 CTOCYIOTbCA JOCNIAXKYBaHOrO Hanpamy,
il BNvB Ha popmyBaHHA MPaBOCBIAOMOCTI CyCMiNnbCcTBa.

IOpnanyHa repmeHeBTMKa 3a CBOEK CYTTIO — aHTPOMOJIONiYHa 1 aHTPOMOLIEHTPUYHA, OCKINIbKM PO3y-
MIHHA NpaBa € CaMOPO3yMiHHA CycninbcTBa Ta noguHn [10, c. 302]. B ymoBax aganTauil HalioHanbHOro
3aKOHO[,aBCTBa [0 €BPOMENCbKMX CTaHAAPTIB, 30KpeMa 3 NuTaHb NpaBoCyanA, repMeHeBTMKa Biagrpae
BeJINKe 3HaUYeHHA Y JOCAIAXEeHHI NPUHLUMUNY FAacHOCTI i BIiAKPUTOCTI QiANbHOCTI OpraHiB CyioBOI Bnagu,
L0 BUABMAETbCA B ONpaLlioBaHHI Mi>KHAapOAHMX CTaHAAPTIB LWOAO BNPOBaAXKEHHA Ta peanisawil npoeKTy
«EnekTpoHHe npaBocynasn». BUKOpUCTaHHA repMeHEBTUYHOIO MiAX0oAY CAPUATUME MaKCUManbHO 06'eK-
TUBHI oUiHUi piBHA edeKTMBHOCTI CMCTEMW HaLiOHaNbHOIO 3aKOHOAABCTBA LWOAO 3aKPiMieHHs JoCni-
ZKyBaHOTO NPUHLMNY.

CynoBa Bnaga € AUHAMIYHOO OpPraHiYHO CUCTEMOIO, KA, 3 OAHOIO BGOKY, 3aNMWAETLCA LifiCHO Ta
BM3HAYaETbCA PyHOAMEHTaNbHICTIO, @ 3 iHLWOro, — NOCTIMHO PO3BUBAETLCA i BAOCKOHANIOETbCA yepes
mMoamndikaLito CBOIX CKNTaloBUX, 30KpPEMa, MPUHLMUMY FMaCcHOCTI i BIAKPUTOCTI AiANbHOCTI opraHis cyfoBoi
Bnagwv. [ianbHicHN MeToh Nepeabavac nisHaHHA NPUHLMMNY FIACHOCTI | BIAKPUTOCTI AiANIbHOCTI OpraHis
Cy[OBOI BNajy BUXOAAYN 3 TOrO, WO came, B MepLly Yyepry, fianbHiCTb CYAAIB Ta iHLWMX YNeHiB Cy4oBOro
Kopnycy 3abe3neuye peanisaLito JOCNIAKYBAHOMO NPUHLMMY Y MeXKaxX HOPMATUBHO BU3HAYEHUX MOBHO-
BaKeHb. ToMy AOCAIAUTN NPUHLMM FMACHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHis CyaoBOI BNagu MOXKHa BU-
KJTIOUYHO Kpi3b NpU3My iX GYHKLiOHYBaHHSA. ToX, BUBYEHHSA LIbOrO MPUHLMMY NOTPeOy€e BpaxyBaHHA Qifnb-
HOCTi CyA,0BOT BNaaW Ta iHWNX Cy6'eKTIB peanisaLii NpuHUMUMY racHOCTI | BIGKPUTOCTI AisNbHOCTI OpraHis
CyfnoBOI Bnagu.

OpfHUM i3 HalaaBHIWNX B iCTOPIi HAYKN BBAXKAETbCA NOTiIYHMI METOA, 3aCO6U Mi3HAHHSA AKOro NPOHU-
KaloTb Ta B3aEMOLiIOTb GAKTUYHO 3 KOXKHMM METOIOM, A0 AKMX HaslexXaTb OCHOBHI NPUMOMU Mi3HaHHA —
aHani3 i cMHTe3; NorivyHi MeToan OTPMMaHHA BUCHOBKY — AefyKLuif, iHAYKUia | aHanorifa, AKi B cyyacHUX
OOCNIIPKEHHSX Le JONOBHIOTbCA MeTofoM abayKLii; meToam abcTparyBaHHsA Towo [12, ¢. 38]. JloriyHui
METOA, OXOMJIIOE AifNbHICTb WOAO OnpaLioBaHHA BCbOro 3ibpaHoro obcary iHdopmalii Ta 1oro y3arasnb-
HEeHHs, cMCTeMaTU3alii Ta OLIHKM i BifoOpa)KyeTbCA B OCHOBHIM YacTuHI gocnigkeHHA [13, ¢. 25]. Takum
UMHOM, Y NpoLeci AOCNIAKEHHA NPUHUUNY rMacHOCTI i BiAKPUTOCTI AiANbHOCTI OpraHiB CyAoBOI Bnagu
Liell MeToA Ta Moro 3acobm HeobXiHO 3aCTOCOBYBATM MOBCEMICHO, 30KPEMa, MNif Yac O6rPYHTYBaHHSA Ta
aprymeHTauii Ti€l um iHWOoI No3uuii aBTopa ToLo.

Be3cymHiBHY eBPUCTUYHY LiHHICTb A1A NPaBOBOro Mi3HaHHA MaliXe 6yfb-4oro, y TOMy YMCii A NPUH-
L1y rnacHoCTi i BIAKPUTOCTI AiANIbHOCTI OpraHiB CyAoBOI BaAn, Ma€ COLiONOTiYHMI MeTO, AKUN LLMPOKO
3aCTOCOBYETbCA NPY BMBYEHHI Ta y3araJibHeHHi eMMNipnYHOro maTtepiany, NoB'A3aHOrO 3 JiANbHICTIO opra-
HiB CyOBOI BNaaw, aHanizom ix BigKpUTOCTi Ta MPO30pPOCTi, AOCTYNHOCTI AN1A rPOMaACbKOCTi. Bce e 3Ha-
XOAMWTbCA B NIAIPYHTI NPUHLUMMY FaCcHOCTI | BiKPUTOCTI BiANbHOCTI opraHiB cynoBoi Bnagun. EpektnsHicTb
COLi0NIOTiIYHOro MeTOAY BMPAXKAETbCA, HANPUKIAZ, B MOXKUMBOCTI OTPMMATK Ty Uu iHWY iHGopMaLito npo
AiANbHICTb Cyaly, NOYMHatoUM Bif Yacy poboTun Ao MaTepianiB CygoBoro npouecy (HeobxigHo BpaxoByBaTyh
npouecyanbHuii cTaTyc cyb'ekTa).

BpaxoBytoun notpeby peanisauii NosioxxeHb Yroam nNpo acouiauito Mix YKpaiHoto Ta EBPONencbKum
Coto3om [14; 15] AK NpaKTUYHY, TaK i HAYKOBY LiiHHICTb MA€ MOPIBHANbHO-NPABOBUI MeToA (abo meToq
KOMMNapaTuBicTUKM). Moro cnif BUKOPUCTOBYBATY ANA OTPUMaHHA iHpopMaLii Npo AOCBiA NPaBOBOro
perynioBaHHA Ta peanizauil NPUHUMNY FAacHOCTI i BIAKPUTOCTI JiANbHOCTI OpraHiB cygoBoi BNagu B 3a-
PybiXKHUX AeprKaBax Ta MOPIBHAHHA 3 BITUM3HAHOI MPAKTUKO. 3aCTOCYBAaHHA KOMMAPATMBHOIO MeTO-
Ay HagacTb MOXIMBICTb BpaxyBaTy MO3UTUBHUIA 3apy6iXKHMIA JOCBIA Ta YHUKHYTV NPOPaxyHKiB nig yac
3[iicHeHHsA cyfoBoi TpaHcdopmauii B YKpaiHi.

QopmanbHO-AOrMaTUYHUI METO[ BUKOPUCTOBYETLCA ANA Mi3HaHHA BHYTPIiWHbOI GOpMK NMpPaBoOBUX
ABMLL i NpoLeciB, LJO3BOJAE Ha OCHOBI y3arasibHEHHA Ta BUABJIEHHA 03HaK GopMyntoBaTh NOHATTA, AediHi-
LT, BU3HaueHHA. OcobnmBicTb Liboro cneuundiyHoro ana loprucnpyaeHUii MeTogy NonAra€ B 30CepeskeHHi
yBaru Ha fIoriYyHOMy onpaLoBaHHi MPaBoBUX HOPM [16, c. 33-34]. BkazaHUI MeTof CTa€ OCHOBOIO ANA aHa-
ni3y HOPMaTUBHO-NPABOBMX aKTIB, O AO3BONINTb BUBUMTI Ta NPOaHani3yBaTu iX 3 NO3uLin perynoBaHHA
NPVHLUMNY FAacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB Cy4oBOI BNagu.

BuKopucTaHHA HaBefeHNX HAYKOBMX MiAXoAiB Ta METOAIB B 1X CYKYMHOCTI JoromMarae CTBOPUTK Linic-
Hy CUCTeMy 3HaHb s 3abe3neyeHHsA CycrninbHO KOPUCHOTO pe3ynbTaTy. OxapakTepu3oBaHi MeTogoso-
riyHi 3aCO6M JOCNigKEHHA NPUHLMNY MACHOCTI i BIAKPUTOCTI AiffbHOCTI OpraHiB CyAoBOi Blagn MatoTb
YHiBepCanbHWI XapaKkTep Ta MOXYTb 6y TN BUKOPUCTaHI 415 Mi3HAHHSA iHWWX NPUHLUMMIB NpaBa.

BucHoBKW. Taknm YnHOM, NigBoAAYM NigCYMKM Ni3HAHHA NPUHLUNY MAaCcHOCTI | BIGKPUTOCTI AifnbHO-
CTi OpraHiB cyqoBoi Bnagu, BapTo 3a3HaunTL Take.

1. OHOBMEHHS METOAOJIONYHOIO IHCTPYMEHTApIO, WO noyanoca B XX CT. 11 BiAOYBAETbCA AOHUHI
cnpuano dyHpameHTanisauii npoBeAeHUx gocnigkeHb y Lin cpepi. MeTogonoria npaBo3HaBCTBa € 0CO-



Visegrad Journal on Human Rights

6511BOO cHePOIO, BUEHHAM NPO 3aCTOCYBAHHA Pi3HMX METOAIB Ta MPUHLMNIB B IX ANHAMIUHIA KOMGiHaLji,
Lo NOB'sI3aHe 3 YiTKOI NOCTAaHOBKO METM Ta 3aBAaHb I NPaBUibHUM BUOOPOM iHCTPYMEHTIB ix gocar-
HeHHA. MeTogonoria gocnigeHHA GOpPMYE yABNEHHA HayKOBLA MPO YeproBiCTb eTanis y npoueci focAr-
HEHHA NOCTaB/IEHOT METU.

2. TeopeTuyHe oOrPYHTYBaHHA NPUHLMNY FIACHOCTI i BIGKPUTOCTI BiAaNbHOCTI OpraHiB CyfoBOI Bna-
OV SIK CKNagHoOro 6araToBeKTOPHOMO ABMLLA BUMAra€ 3a5lyyeHHs WMPOKOro fiana3oHy 3HaHb He nuile 3
NPaBO3HABCTBA, a 1 i3 iHWNX cycninbHUX HayK — ¢inocodii, couionorii, nonitonorii, ictopii, HayKkn fAep»aB-
HOro ynpaesiHHs, TOOTO Nepeabavae BUKOPUCTAHHA MiXAUCLMMIHAPHOrO nigxody. 3aBAaHHA MeTodo-
norii fOCNIAMXEHHA NPVHUMUMY MACHOCTI | BIAKPUTOCTI 4isNbHOCTI OpraHiB CyfoBOI BNagu, AK i Oyab-AKoro
iHLIOrO, NONAra€e y CTBOPEHHI CUCTEMHOrO, LiifliCHOro AOCNiAXKEHHS.

3. Metogonoria gocnigXeHHA NPUHLUNY racHOCTI | BIAKPUTOCTI JiANbHOCTI OpraHiB CygoBoi Bna-
AV € iHOMBIAYaNbHOI Ta YHiKaNbHOK CUCTEMOIO iIHCTPYMEHTIB, Ma€ BNacCHi iHTerpaTyBHi 3aKOHOMIPHOCTI
esontouil. [ig meTogonori€o 4OCNiAXKeHHA NPUHLMMNY MAaCHOCTI i BIAKPUTOCTI fiANbHOCTI OpraHis Cy[oBoT1
BRagu Cnig po3ymiTv CUCTeMy NPUHLMMIB, METOLIB, HAYKOBUX NigxofiB, CBITOMALHMX KOHLEeNUil, Komoi-
HaLjif AKMX 3yMOBJIEHa JTOTIYHICTIO Ta 06’EKTUBHICTIO, CNPAMOBaHa Ha KOMMJIEKCHE Mi3HaHHA Ta BUABMIEHHA
3aKOHOMIPHOCTEN PO3BUTKY | TeHAEHUIN NPUHLMY MAacHOCTI i BIiAKPUTOCTI JiANbHOCTI opraHis Cy[oBOIl
Bnagu. Cneundika gocnig>keHHA NPUHLMNY FMACHOCTI | BiAKPUTOCTI JiANbHOCTI OpraHiB CyfoBOi BNagu K
CKnagHoro 6araToBeKTOPHOTO ABULLA 3 METOL MO0 KOMMIEKCHOMO BMBYEHHS CMpUsAia 06rpyHTOBaHOMY
3aCTOCYBaHHIO MPKAMCLMMAIHAPHOTO Ta MiXKraly3eBOro niaxoZ4is WAAXOM 3a/yyeHHsA LWIMPOKOro Jianaso-
HY 3HaHb He NnLLe 3 PUCIPYAEHLIl, @ 1 i3 IHWNX CYCNiIbHUX HaYK.

'AHomauiﬂ.

Y cTaTTi pO3rNAHYTO METOA0NOrIi0 Ni3HAHHA NPUHLMNY FACHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB Cy-
[0BOI Bfagun. HaronoweHo, Wwo MeTofio0risi NpaBO3HABCTBa € 0CO61MBOI cHepoto, BUEHHSIM NPO 3aCTo-
CYBaHHA Pi3HMX METOAIB Ta NPUHLMMIB B X ANMHAMIYHIN KOMBiHaLi, Lo NOB's3aHe 3 YiTKOK MOCTAaHOBKO
METW Ta 3aBAaHb 1 NPaBUSIbHUM BUOOPOM iIHCTPYMEHTIB iX OCATHEHHS. AKLEHTOBAHO, O METOA0SIOTIA
[OCNIIKEHHS MPUHLMNY FMAacHOCTI | BIAKPUTOCTI AiaNbHOCTI OpraHiB CyaoBoi Bnagu 3abesneyye otpu-
MaHHs 06'EKTUBHUX Ta HeynepeaXeHNX 3HaHb NPO AOCTIAXKYBaHUIN NPUHLMM, 3aKOHOMIPHICTb 1OT0 PO3-
BUTKY, POJib Y A€ P*KaBOTBOPEHHI Ta NPaBOTBOPEHHI YKpaiHu. Br3HaueHo, Lo TeopeTnUHe 06rpyHTYBaHHA
NPUHLUMMY FIacHOCTI i BIAKPUTOCTI AisNbHOCTI OpraHiB CyaoBOT Bfaan AK CKMagHOro 6araToBeKTOpHOro
ABNLLA BUMarae 3aly4yeHHs LWNMPOKOTO fiana3oHy 3HaHb He Nviue 3 MPaBO3HABCTBA, a 1 i3 iHWKX CyCninb-
HUX HayK.

BcTaHoBREHO, WO MeToaoNOoriA AOCAIIKEHHA NPUHLNNY FMACcHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHis
CY[OBOI Bflagn € iHAMBIOYanbHO Ta YHiKaNbHOK CUCTEMOIO iIHCTPYMEHTIB, Ma€ BNAaCHI iHTerpaTuBHi 3a-
KOHOMIPHOCTI eBontoLii. 3anpoOnOHOBaHO BU3HAUYEHHA MOHATTA «MEeTOAO0NOrA AOCNIAXKEHHA NPUHLMNY
rNacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB cyfoBoi Bnagmn». Cepen OCHOBHUX iHCTPYMEHTIB MeTOA0Oor T
JOCHNIAKEeHHA NPUHLUUNY FMAacHOCTI Ta BIAKPUTOCTI AiANbHOCTI OpraHis CyAoBOI Blagn Cnif BUOKPEMUTU
HayKOBI MiAX0AMW, METOAM, NPUHLMUNK Ni3HAHHA, CUCTeMy CBITOrNARY.

'Annotation.

The article considers the methodology of knowledge of the principle of transparency and openness
of the judiciary. It has been emphasised that the methodology of jurisprudence is a special field, the doc-
trine of the application of different methods and principles in their dynamic combination, which is asso-
ciated with a clear statement of goals and objectives and the right choice of tools to achieve them. It has
been highlighted that the methodology of research of the principle of transparency and openness of the
activity of judicial authorities provides objective and impartial knowledge about the studied principle,
the regularity of its development, the role in state-building and law-making of Ukraine. It has been deter-
mined that the theoretical substantiation of the principle of transparency and openness of the activity of
judicial authorities as a complex multi-vector phenomenon requires the involvement of a wide range of
knowledge not only in law but also in other social sciences.

It has been established that the methodology of research of the principle of transparency and open-
ness of the activity of judicial authorities is an individual and unique system of tools and has its own in-
tegrative patterns of evolution. The definition of the concept of methodology of research of the principle
of transparency and openness of the activity of judicial authorities has been proposed. Among the main
tools of the methodology of research on the principle of transparency and openness of the activity of ju-
dicial authorities there should be distinguished scientific approaches, methods, principles of knowledge,
worldview.
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” PROBLEMS AND PROSPECTS OF
EMPLOYMENT DEVELOPMENT OF
GRADUATES OF HIGHER EDUCATION
INSTITUTIONS IN THE CONDITIONS OF
INNOVATIVE DEVELOPMENT OF THE
UKRAINE

lMpobnemu ma nepcrnekmueu po3eUmkKy
3aliHimocmi eunycKHuUKie 3aknadie euwoi oceimu
e yMoeax iHHoeauiluHo20 po3eumky YKpaiHu
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'nOCTaHOBKa npo6nemun. OCTaHHIM YaCOM CMOCTEPIraeTbCS 3HUKEHHSA MOKa3HMKa npalesnall-
TYBaHHA BUMYCKHWKIB 3aKNafiB BULOT OCBITU. 30KpPeMa, HU3bKUI piBeHb NnpaueBnaliTyBaHHA MONOANX
¢daxiBLiB NOB'A3aHMI 3 HU3KOIO AK 06'EKTVBHIX (gUcHanaHc NonNuTy i Npono3unuii Ha PUHKY Npawi, HU3bKa
AKICTb MPAKTUYHOT NigrotoBkn ¢axisBLiB, HEBIAMOBIAHICTb KOMMETEHLi BUMYCKHUKIB BUMOraM poboTo-
[aBUA), TaK i Cy6'eKTMBHUX (BIACYTHICTb YiTKUX NPOQECiiHMX OpiEHTALi, YABNEHHA MPO NPEeCTMKHICTb
npodecii, BiACYTHICTb JOCTATHIX EKOHOMIYHUX, COLIOKYNbTYPHUX, CUMBOSIYHMX, iIHPOpMaLifHNX, ocobu-
CTICHMX pecypciB) YMHHMKIB. 3ani3HeHHA aganTauii cuctemn npodecinHoi OCBITU JO YMOB PUHKY Mpadi,
BiICYTHICTb FOTOBHOCTi Y 3HAUYHOI YaCTVHM PO6OTOAABLIB peani3oByBaTh Ha NPaKTULi KagpoBy NOMITUKY,
OpPIEHTOBaHY Ha BUMYCKHWKIB OCBITHIX YCTaHOB, y NePCMNeKTUBI MOXKe NepeTBOPUTNCA Ha CEPNO3He rasb-
MO €KOHOMIYHOIO PO3BUTKY MIANPUEMCTB KpaiHW, CMOHYKATU Halbinbl MiArOTOBNEHMX, TaNaHOBUTMX i
aMBITHVX MONOANX Ntofel BCTYNATN A0 3aKophoHHUX 3BO.

Hapas3i HaranbHO € HEOOXiAHICTb aHaNi3 Npo6iem 3alNHATOCTI BUMYCKHMKIB 3aK1aiB BULLOI OCBITY B
YMOBaX Cy4aCHOro pMHKY npadi, Lo CNpUATUME BUABIIEHHIO NPIOPUTETIB COLiaNlbHOI MONITUKW Ta yNpas-
NiHHA BULLOO OCBITOIO B AEpP>KaBi.

AHani3 octaHHix gocnigKeHb. [locnigKeHHAM NTaHb PUHKY NpaLi, 3aHATOCTI, 6e3pobiTTa Ta npa-
LieBnaluTyBaHHs MONIOAI 3aiMannca Taki BioMi 3apybidkHi Ta yKpaiHCbKi BU€Hi, AK, 30KpeMma, Y. MeTTi,
A. Cwmit, O. Pikapgo, .M. KenHc, A. Mapwann, P. OpimeH, A. OykeH, [1. Akimos, . boruns, b. leHkiH,
O. MpiwHoBa, T. 3asupb, E. JlibaHoBa, A. KonoT, B. OHikieHKo, B. MeTiox, I. PagioHoBa, B. AHApiiB, H. BonoTiHa,
B. XepHakos, M. IHwwuH, O. JTaBpis, A. Mautok, O. Mpouescbkui, C. MNMpunnnko, M. NununeHko, B. PotaHb,
I YaHuwesa, H. XyTopsiH, P. LLla6aHoB, O. ApoLeHKo Ta iH.

MeToto CTaTTi € aHani3 Npobsem 3alMHATOCTI BUNYCKHUKIB 3aKnafiB BULLOI OCBiTM Ta NMepCnekTuB ix
npaueBnallTyBaHHA, @ TAKOX NOLLUYK AIEBUX WWAAXIB WOAO NiABULLEHHA PiBHA 3aMHATOCTI MONOAi Ha peri-
OHaNbHOMY PUHKY npaii.

Buknag ocHOBHOro marepiany. K Nokasye i BiTUM3HAHWUN, | 3apyOiXKHWIA JOCBIA, 3HAYHa KiNbKiCTb
BUMYCKHUKIB CTUKAETbCA 3 CEPMO3HUMN TPYAHOLAMY NpY Nepexofi Bifi HaBYaHHA Ao poboTu, BUABAA-
€TbCS 3alHATOI Ha HeKBanidiKoBaHMX PO6OUMX MiCLAX a0 3aNMILAETLCS 6e3 PobOoTK, WO, Y CBOO Yepry,
BVIKITMKAE MeBHi TPYAHOLLi B €KOHOMIUHI cdepi, AKa He MoXe epeKTUBHO GYHKLIiOHYBaTN 6e3 HAaABHOCTI
AKICHUX TPYLOBUX pecypciB y HEOOXIAHIN KinbKocTi. 30KpeMa, 3abe3neyeHHsA iHHOBALINHOIO PO3BUTKY
HaLjioHanbHOT EKOHOMIKM YKpaiHu Ta riiHOro piBHA il KOHKYPEHTOCMPOMOXKHOCTI HEMOXJIMBO AOCATTY 6e3
aKTUBHOI y4acTi MONOJOro MNOKOMIHHA Y CYCMiNbHUX NePeTBOPEHHAX AepaBn. OCKiNbKn BU3HaYanbHUMN
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06CTaBNHAMU cepeq TUX, AKi 00YMOBIIOIOTb CTAHOBMIEHHS Ta PO3BUTOK AEPXKABU, € CaMe Ti, Lo MOB'A3aHi
3 eKOHOMIUYHO aKTUBHICTIO MONIOAUX Sitofei. Y cydacHUX ymoBax 6e3po6iTHa Monofb — 4OCUTb 0CObsMBa
KaTeropia eKOHOMIYHO aKTMBHOIO HaceneHHA YKpaiHK, Wo Ma€E BUCOKI PU3UKN coLianbHOI gerpagauii.
TakuM YMHOM, MOJIOAIXKHE 6e3p0o6ITTA He Nule AyXKe BMAVBAE HA EKOHOMIUHY cdhepy XKUTTERIANBHOCTI
HaceNleHHA HaLoi KpaiHW, a 1 MOXe MPU3BECTU [0 HEraTUBHUX i HaBiTb Hebe3neuHUx HacnigKiB y cdpepi
KYNIbTYPHOrO PO3BUTKY Ta COLliaNibHOTO XUTTA Aep>aBu 3aranom [1, c. 987].

CbOrofHi Moniofb BBaXKAETbCA OAHIELD i3 BPa3nmMBUX KaTeropilt Ha pUHKY npai. 3 ogHoro 60Ky, monogi
noan — 0Co6NMBO i3 BULLLOIO OCBITOI — MaloTb BENMKWIA MOTEHLiaN, JIerie HaBYalTbCA | Kpalle NprucToco-
BYIOTbCA 4O PO6OTU Ha NiANPUEMCTBI, MatoTb TBOPYE MUCIIEHHS, BOJIOAiOTb HOBITHIMM 3HAHHAMM i Nepe-
ZJOBUMU TEXHOMOTIAMY, @ 3 IHLWOro He MaloTb JOCTaTHbOrO NpodecinHoro focsigy, cneyndivyHmMxX 3HaHb i
HaBUYOK, sIKi BUMaratTbCs po60TOAABLSAMY, SIKi AafieKo He 3aBXAWN roTOBi BUTPAYaTu yac i KowT Ans ao-
[ATKOBOrO HaBYAHHA MPEeTEHAEHTIB Ha Ty UM iHLWY nocaay. Lle pobuTb iX, 3 o4HOro 60Ky, BaXMBO YacTu-
HOIO NIOACbKMX PecypciB i NOTeHLiany eKOHOMIKK, a 3 iHLWOro — 0COBANBO BPa3IMBOLO IPymnoto npaLiBHY-
KiB, LOAO AKMX MOXKe BUHMKATK AUCKPUMiHaLifa 3 60Ky poboToaaBLiB. K HacNifoK, piBeHb 6e3po6iTTA
cepepn Monofi € BULLMM 3a CepefHil piBeHb 6e3po6iTTA y KpaiHi, WO Yy CBOIO Yepry BMIMBAE Ha EKOHOMIKY
Ta CTabiNbHICTb AepkaBu. 3a 0diLiHUMN AaHVMK, NPOTArOM OCTaHHIX AEKINbKOX POKIB CNOCTEPIraeTbCs
CTana TeHAeHUist [0 36inbleHHSA KinbKocTi 6e3pobiTHOT Monoi.

BoaHouac BUNyckHUKM 3BO € OCHOBHUM 1XXepenom MoMNoBHeHHs pecypcis npadi. Im nputamaHHi paa
cneumoivyHNX O3HaK: No-nepLue, BUCOKa MOOBINIbHICTb WOAO TePUTOPIaNbHOro, rany3eBoro 1a npodecii-
HOro pPo3noAiny; No-apyre, HaNbINbW TPUBANWIA Nepios TPYAOBOT AKTUBHOCTI NMOPIBHAHO 3 iHWNMY AKe-
penamm NONoBHEHHS KaapiB; MO-TPETE, Y HUX BiNibLI BUCOKMI OCBITHIN piBEHb 4O MOMEHTY BCTYNY B TPY-
[OBY [ifNbHICTb NOPIBHAHO 3 NPeACTaBHUKaMU CTapLUMX MOKONMiHb. TOOTO, BULLA OCBITa € YAHHUKOM, LLO
BM/IMBAE Ha NiABULLEHHA LWAHCIB yCMilWHOro npaueBnawTyBaHHA. BoHa fae monogin noauHi kBanidika-
Lit0, PO3BMBAE [iNOBi HABMYKW, CMPUNHATAUBICTb 4O HAYKOBMX ien | TeXHIYHMX iIHHOBAaLil, TaKUM YUNHOM
nigBuLLYyOYM NPOAYKTUBHICTD 1i Npadi. BignosigHo fo 3akoHy YkpaiHu «[1po ocCBiTy» OCBiTa € OCHOBOI
iHTeNneKTyaNbHOro, AyXOBHOro, $i3NYHOrO i KyNbTYPHOro PO3BUTKY 0COBUCTOCTI, i yCnilHOI colianisa-
LiiT, eKOHOMiYHOro [O6POOYTY, 3aNOPYKOI PO3BUTKY CYCMiNIbCTBA, 06'€AHAHONO CMIfIBHUMU LliIHHOCTAMN i
KyNbTypolo, Ta Aepkasu. [i MeTa — BCceBiuHmni pO3BUTOK NIOAVHI AK 0COBUCTOCTI Ta HaMBULLIOT LiIHHOCTI Cy-
CNiNbCTBA, i TaNaHTIB, iIHTENEKTyaNlbHNX, TBOPUUX | GisnUHUX 34i6HOCTeN, GopMyBaHHSA LiHHOCTEN | HEO6-
XigHVX AnA ycniwHoT camopeanisauii KOMNeTeHTHOCTel, BUXOBaHHA BiNOBiJaNbHWX FPOMasH, AKi 34aTHi
[0 CBiJOMOrO CycninbHOro BMOOPY Ta CNpsIMyBaHHSA CBOEI AifNbHOCTI HAa KOPUCTb IHWKM togsaM i Cycninb-
CTBY, 36arayeHHs Ha Uil OCHOBI iHTeNIeKTyalbHOro, EKOHOMIYHOIO, TBOPYOTO, KYJIbTYPHOIO MoTeHUiany
YKpaiHCbKOro Hapogay, NiABULEHHA OCBITHbOMO PiBHA rPOMaAAH 3a4s1A 3ab6e3neyYeHHsA CTanoro Po3BUTKY
YKpaiHu Ta ii eBponelicbkoro Bubopy [2]. Ak 3a3Havae P. B. LLlanoBan, ocBita 30pieHTOBaHA Ha JIOAUHY,
Ha 3abe3neyeHHs T iCHyBaHHA, PO3BUTKY 1 caMopearni3aLlii; BOHa (a) € LiHHICTIO CBITOBOI 1 HaLlioOHanbHOI
KynbTyp, (6) fonomarae nogrHi 0BONOAITM Ky/bTypoilo CBOrO HapoAy Ha NigcTaBi BpaxyBaHHSA 3B'A3KIB 3
HaLiOHaNbHUMW KYNbTypamu iHWKX HApOZiB i CBITOBOI KyNbTypwy 3aranom, (B) cnpusae agantawii iognHm
[0 AVNHAMIYHO 3MiHIOBaHOrMO COLiyMy, @ TakoXK 4o NpodecCinHOi AiANbHOCTI, (r) 3MiHIOE CTaTyCHO-POJIbOBI
bopmu B3aemogii ntoaei, (o) OHOBIIOE apceHan 3HaHb | CNocobiB AiAnbHOCTI iHAMBIAA, (e) opmye 6asmcii
HayKOBO-AOC/IAHMLbKOI BiANbHOCTI, (€) 3anyvae nogen 4o iHTErpaTMBHOI OCBITHbO-HAYKOBO-BUPOOHUYOT
ZiAnbHOCTI, (K) Hagae [oCBif iHTerpavii HaBYanbHUX, HAYKOBMX, NPAKTUYHUX 3HAHb i BMiHb, BiKpMBa€E
3HaYHi NOTEHLiHI MOXNMBOCTI LibOro NpoLecy, (3) PO3KpMBaE CYTHICTb MabyTHbOI Npodecii, cTabinisye
noTpeby NoanHM B ii OTPUMAHHI, CNPUAE NPOABY NEPCNEKTUBY NPOGECINHOrO PO3BUTKY 1 0COOBUCTICHOIO
3poCTaHHA noanHu [3, ¢. 40]. AK cnpaBeasivBO pobUTb BUCHOBOK |. €. TapaHOB: «Of4HI PYiHW 3anuLWwaoTb-
CA Bif CYCNinNbCTBa, Ae NOCTIHO 3HEBAXKAOTb OCBITY 1 HayKy. [pUPOAHNIA TanaHT, 34i6HOCTI NIOJUHK, He
NpoOya»KeHi O0CBiTOW, — rMHYTb. JlTaBMHOMNOAIOHO 3pOCTaE BiATIK TaNaHOBUTOI MOJIOAI, AKA HE XOUe XUTU
3a MeXxaMu UuMBinizaLii. BUpogKyeTbCa He TiNbKM AyXOBHa i KyNbTypHa CaMOOyTHICTb, a 1 EKOHOMIYHa 1
MONITUYHA CAMOCTIMHICTb AepKaBu. IHTeNeKTyanbHa Kpu3a HeOAMIHHO BUABMAETbCA AXKEPESIOM YCix Oif.
HekoMneTeHTHICTb 3aKPIinNOETbCA Ha BCiX PIBHAX | MPUHOCUTD YNCeNbHI Herapasam Hapogy. Jluwe nogu
iHTeNneKTyanbHOI NpaLi MOXYTb i MOBMHHI 3aXUCTUTW CYCMiNbCTBO Bif, HEBIrnacTBa, NPOTUCTaBUTU NOMY
BCi MO>KNMBOCTI MPaBOBOI AeMOKPaTUUYHOI AeprKaBy N CONiJapHOCTI iHTeneKkTyanbHuX cuny» [4, c. 174].

Ha cborogHi noTteHuian BULWOI OCBITM YKpaiHU He BUKOPUCTOBYETbCA MOBHOK MipOIO CYCMiNIbCTBOM i
eKOHOMiKot0. Xoua B YKpaiHi noHag 70 % BifCOTKiB ntogen matoTb BULLY OCBITY. Tak, 3a 3arafbHUM pen-
TUHrom «The Good Country Index» 2020 p. cepeni 153 KpaiH YKpaiHa — Ha 76-My MicLi, @ HaNbAVXYi reo-
rpadiyHi cycigm Ta KpaiHu, AKi € 6e3nocepegHiMN KOHKYPEHTaMM HA PUHKY OCBITHIX MOCYT, 3HAYHO BULLE:
Monbwa — Ha 31-my, a HimeuunHa — Ha 5-my. YKpaiHa nociga€ 1-we micle 3a KOMNOHEeHTo «BHecoK y
PO3BUTOK HayKM Ta TEXHONOTiN» B penTuHry, Monbuwa - Ha 13-my micyi, HimeuunHa — Ha 23-my, a Benuvka
bpuTaHia - Ha 5-My, ane Take BUCOKe MicLe YKpaiHU NOACHIOETbCA 3HAUYHO HKUMM piBHem BBI1 Ha ogHy
0coby, Hi>K pe3ynbTaTamy PO3BUTKY HayKu Ta TexHosoriin [5]. NMpuBabnneicTb BULLOT OCBITU Ta CTIKWIA
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NoNuT Ha Hel NiATBEPAXKYETbCA MOKA3HMKOM HayKOMICTKOI 3aHATOCTi (KOMNOHeHTM [MobanbHoro iHHOBa-
yinHoro iHpekcy [6]). YkpaiHa 'y 2020 p. nocigae 32-re micue i3 nokasHukom 37,7 % 3a i€l KOMMOHEHTOI,
ane y pewwTi KpaiH Uer NokasHukK Bulle: y Benukin bputaHii — 49,2 % (7-me micuye), HimeuumHi — 45,2 %
(17-1e micue), Monbuwi — 39,5 % (28-me micue). Buiia ocBiTa B YKpaiHi Mae MacoBUIA XapaKTep, PiBeHb OXO-
MJIeHHA BULLOIO OCBITOI HacesleHHA TpaauLUinHOro odilinHOro BiKy HaBYaHHA € BUCOKUM — 82,7 %, 3a LM
nokasHuKkoM YkpaiHa y MobanbHomy iHHOBaUinHOMY iHaeKci 2020 p. nocina 14-te micye 3i 131 KpaiHu.
MeHwum € oxonneHHa y HimeuuuHi (70,2 %, 28-me micue), Monbui (67,8 %, 34-Te) Ta Benukin bputaHii
(60 %, 46-Te micue).

BofHouac He3Barkaloum Ha BULLeHaBeEHI NOKa3HMKM NMpaLeBnawTyBaHHA BUNMYCKHUKIB € BaXK/TMBOIO
npobnemoto AnA yKpaiHCbKMX 3aknafiB BULWOI 0CBiTU. TOOTO, CbOrofHi Ans Kap'€PHOro ycnixy BXe Mano
NPOCTO OCBITU. KOPCTKI KOHKYPEHTHI YMOBU Ha PUHKY MpaueBnawTyBaHHA BMMaralTb Bif CbOrofHiLl-
HbOTrO CTYAEHTa LLe NiJ Yac HaBYaHHS 3aAyMaTUCb NPO CBOE npodeciiiHe ManbyTHE. OCKiIbKN B yMOBax
KPW30BOro CTaHy BUPOOHMLITBA MOJIOAI Ba’KKO 3HAaXOAUTM POoOOTY 3a crnevlianbHicTio. CTyaeHTH Ak npode-
CiNHMX HaBYaNbHWX 3aKNafiB, TaK i 3aKNagiB BMLWOT OCBITK YacTO OfePXKyIoTb CreLianbHOCTI, WO BUABNA-
I0TbCA Hanepes HEKOHKYPEHTOCMPOMOXKHUMM Ha Cy4aCHOMY PUHKY npaui.

CborofHi 0gHMM i3 HaBaXNUBILLNX YNHHUKIB YCMILLHOMO NpaueBallTyBaHHA BUNYCKHUKIB € CTaB/IEH-
Hsi poboToAaBLiB Ao NpUiioMy Ha poboTy monoanx ¢axiBuUiB, SKi HELWOAABHO 3aKiHUMAM 3aKnag BULLOT
OCBITU i Le He MatoTb JocBigy poboTn. Tak, poboToaasLi MatoTb fOBOSI GaraTo 3ayBa)KeHb JO CUCTEMM
BULLOI OCBITM Ta AKOCTI NiAroTOBKM BUMNYCKHUKIB. TOMy Takolo BaXknMBolo € cnisnpausa mixk 3BO Ta po-
60TOfaBLUAMM — SIK Yy NpoLeci HaBYaHHA (NpodeciliHa opieHTaLif, MPOXOAXEHHSA MPAKTUKK, NiAroTOBKa
¢daxiBLiB 3a nporpamamy Ta BUMoramm po6oToaaBLiB TOLWO), TaK i Micna BUNYCKY (MpaueBnawTyBaHHs).
Apxe Aakwo nocnyrn 3BO Kpalle BignosigatumyTb notpebam poboToAaBLiB, Bif LbOro BUrpaBaTyMyTb
yCi — i cami 3aKnagm BULLLOI OCBITK, AKI NiABULLYBaTUMYTb BNAaCHUN aBTOPUTET i BU3HAHHSA, | BUNYCKHUKM, AKI
MaTUMyTb KpaLli MOXNMBOCTI ANA NpaLeBnallTyBaHHs, i poboTofAaBLi, AKi MaTVMyTb KOMNETEHTHI Kagpw,
i eKOHOMiKa 3arasiom.

OcKinbKu cborofHi pobotoaaBeLb Hafa€ NepeBary, 3alikaBiaeHUn y ToMy NpaUiBHUKY, KU Ma€E O4Ha-
KOBO i NpodeciiHi KomneTeHLUil, WO BiANOBIAalOTb OCHOBHUM BUAaM NpodeciHoi AiANbHOCTI, i 3aranbHi
KOMMeTeHL,i, WO BK/OYaloTb 34aTHICTb PO3YMITU CYTHICTb Ta couiafibHy 3HaUMMICTb CBOEI MalbyTHbOT
npodecii, NpoABNATA [0 Hel CTINKUI iHTepec, OpraHizoByBaTX BNACHY AiANbHICTb, aHani3yBaTn HECTU Big-
MOBIJANbHICTb 3a pe3ynbTaTh CBOEI POHOTU, BUKOPUCTOBYBATU iHPOPMALIiITHO-KOMYHiKaLilnHi TexHonoril
y npodecinHin gisnbHocTi. byno 6 nobpe, sk6u poboToaasLi cniBnpavoBany 3 yHiBepcuteTamm i bpanu
yyacTb y HaBYanbHOMY MpoLeci CTyAeHTiB, HafjaBanu imM BiANOBIAHNX NPAKTUUYHUX 3HaHb 3 NoAanbLINM
npaueBnawTyBaHHAM. TO6TO, NOBUHEH OYTU 3B'S30K Mi>K OCBITHIMU yCTaHOBaMU Ta npauedaBuamMy, i Ha-
BYaJIbHOIO MPOrPamMoto Ta BUMOramm PUHKY Npali, CTUMYOBaHHA NpeAcTaBHYKIB 6i3HEC-KiN O CTBOPEH-
Hsl pobounx MicLb ANA TUX, XTO Lie He Ma€ npodeciiiHoro ocBigy. Haxanb cyyacHi nignpuemcraa, ycTa-
HOBW Ta opraHi3auii He3anexHo Bia $opM BNACHOCTI 3aHEMOKOEHI BMPILLEHHAM ONepaTUBHUX NOTOUYHMX
MUTaHb, NPAKTUYHO He TYpOYyIOTbCA NPO HasiBHMIA NepcoHan Ta GOpMyBaHHA KagpoBOro pesepsy Afs ix
OHOBJIEHHS. TPanATLCA BUMAAKM i3 3aCTOCYBAHHAM XMXKaLbKUX 3aC006iB 0fepKaHHA TUMYACOBUX BUTIA,.
Mpuknagom € npakTka Habopy MoNoaMX CriBPOBITHMKIB TiNbKM Ha BUNPOOYBaNbHWI TEPMIH i3 nodasnb-
UMM 3BifIbHEHHAM | pOpPMYIOBaHHAM OO HEBIANOBIAHOCTI 3aMMaHiln nocagi. Mpobnemy npauesnaw-
TYBaHHSA TaKOX 3aroCTPIOOTb HAA3BNYANHO HU3bKi 3apOO6iTHI NaTK, AKi NPOMOHYIOTb MOJIOAi Ha MoYaTKy
Kap'€PHOro LWAXY, TaK AK pO60TOAABL He FOTOBI HaJaBaTU BUCOKOOMIavyBaHi MicLs ntoasm 6e3 gocsigy
poboTn. To6T0, HEeBMCOKA piHAHCOBA BMHAropoaa, BiACYy THICTb NepCcneKTuB Ta NiATPUMKM — yCe Lie 3HaYHO
3BY)KYE MOXJIMBOCTi MONOZi Ha NpaLeBnalTyBaHHsA.

OTxe, Ha cTaHoBULLe BUNYCKHMKA 3BO Ha puHKY npaui BNAMBalOTb TaKi YNHHMKK: NO-NeplLue, HecTa-
6inbHiCTb NONUTY | NpoNo3uLii, yHacnigoK MiHANBOCTI BUMOT po60TOAaBLIB | OpiEHTaL|ii MONOAMX NitofeN,
X couianbHO-NPodeCiiHO HEeBM3HAYEHICTIO; MO-ApYyre, Pi3HOK KOHKYPEHTOCMPOMOXHICTIO NOPiIBHAHO
3 iHWKUMK BikOBMMM rpynamu. To6To, BunyckHrky 3BO nigpatoTbCA BUCOKOMY PU3KKY BTPATV POOOTU.
MoXn1BOCTi NpaLueBnalTyBaHHA HOBOI PO6GOYOT CUNK, WO BUXOAUTb Ha PUHOK Mpali BrepLue, 3HUXKY-
I0TbCA 3 MPUYMHM BIACYTHOCTI Y HUX JOCBiAY PO6OTU, @ CKOPOUEHHS MOMUTY HA PUHKY NpaLi YCKNaaHe
MOXJMBICTb NpaLeBallTyBaHHA BUNYCKHUKIB HaBYalibHMX 3aKNaAiB; NO-TPETE, BENIMKOI BapiaTUBHICTIO.
Lle noAcCHIETbCA TUM, WO Ha PUHOK NpaLi BUXOAATb BUMYCKHUKM HaBYallbHUX 3aKiagiB, AKi 34iNCHIO0Tb
nigroToBKy daxiBLiB 3a pi3HMMK HanpAMKamMu. B cBoto uepry, BifCyTHICTb MONWTY Ha perioHanbHUX PUH-
Kax npaui Bege Jo TOro, WO OCHOBHA YacTMHa NpeTeHAEHTIB, MPaLeBNallTOBYETLCA He 3a NPOdinbHUMYK
cneuianbHOCTAMU, TOMY A1 6araTbox 3 HUX NepenigroToBKa € MOXKNBICTIO MpaLeBAaLLTyBaHHS.

TakuM UMHOM, i 3aKnagy BULLOI OCBITW, i pobOTOAABL MOBUHHI WYKaTW WAAXU ANA 361MKeHHA Ta
nornubneHHaA crisnpaui: ana 3BO ue moxnueicTb rotyBaTy daxiBLiB, AKi OyayTb 3aTpebyBaHi Ha PUHKY
npadi, Ana pobotoaasLiB — Lie WaHC OTPMMATK BiANOBIAHO A0 NOTPeO NiAroToBMEHMX CNewianicTie, a He
BMTPAYaTV Yac i KOWTU Ha MOLWYK i NepenigroToBKm TOro, «Wwo €». HeobXxigHMM CborofHi € BUPOOGNEHHA
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Ta NPUNHATY KOMMIEKCHOI NporpamMmun Ana BUPILWEHHA Taknx Npobnem, sk npodeciiHe opieHTyBaHHA
ManbyTHiIX Monoaux ¢axiBLiB, CNPUAHHSA 1 OpraHisaLia TPyAoBOi 3aHATOCTI MONOAI Ha PiBHI epeKTUBHOI
B3aEMOAII Mi>K 3aK/lalami BUMLLOT OCBITY Ta poboTofaBuamu [7, c. 42]. 3abe3neyeHHsi MOTOUYHUX | nepcrek-
TUBHUX NOTPeb eKoHOMIKM B NpodeciiHX Kagpax HeobxiaHoi KBanidikauii cCTaBUTb HOBI BUMOTM 10 BOO-
CKOHalNeHHA cucTemu nigrotoBkmn Kaapis. CborofHiwHin 3BO mae cnpmaTtn ¢opmyBaHHIO €4MHOrO noni-
TUYHOrO, EKOHOMIYHOTO i COLiaNIbHO-KYNIbTYPHOIO NPOCTOPY, BUKOHYBATU 00'€AHYOUY | MOAEpHi3aLiiHy
MICito, CTaTh LLEHTPOM TOJIEPAHTHOIO BUXOBAHHA i BUCOKOAKICHOI NpodecinHOoI NiAroToBKM crewianicTis,
$OopMyBaHHA KOHKYPEHTO34aTHOrO HayKOBO-OCBITHbOrO CepefoByLLa B YMOBaX iHHOBALiNHOMO pO3BUT-
Ky EKOHOMIKW.

| He OCTaHHI0 POJIb Y LIbOMY MpoLeci NOBUHHO OyTU BiABeAeHO AepKaBi. OCKiNIbKN He3BaXKatloun Ha Te,
O AeprKaBHMM OpraHaMu Bflagmn po3pobieHo Ta BNPOBAZKYETbCA Lifla HM3Ka 3aX0piB Woho peanisadii
MOMNOAIPKHOI NONITUKM Ha NOAITUUYHOMY, COLiafiIbHOMY, EKOHOMIYHOMY, 3aKOHOA,ABUYOMY 11 OpraHisauinHo-
My PiBHAX, Mpob6niemu mosnogi y coepi ocBiTH, NPOdeCiiHOT NiJroTOBKM, 3alNHATOCTI Y NOBHOMY 00CA3i He
po3B’A3aHi. ToMy nepef fep>aBoto NOCTaE 3aBAaHHA GOpPMyBaHHA TaKOro MeXaHi3My epKaBHOro pery-
NIOBaHHA MOJOAIXKHOIO CErMeHTY PUHKY NpaLi, AKMI 61 3abe3neuyyBaBs: BcebiuHy B3aEMOJito 3allikaBie-
HUX CTOPIH (OpraHiB Aep>KaBHOroO yNpaBiHHA, 3aK1agiB BULWOI Ta NPodeciiHOT OCBiTH, PO6OTOAABLIB i
MOJI0i) Y pO3B'si3aHHi Npobnemu MonogiHoro 6e3pobiTTa i npodecinHo-kBanidikauiiHoro gncbanaHcy
PUHKY npaui; npodeciiHe CamoBU3HAYEHHS Ta PO3BUTOK MOJIOA; HAabyTTA NepLuoro npodeciinHoro 4ocCBi-
4y Ta nowyk epeKkTnBHUX GOPM 3aNHATOCTI; YOCKOHANEHHA YMOB CTa)KyBaHHSA, MPOXOAKEHHA NPaKTUKM
i BNalwTyBaHHA Ha NepLue poboue micLe MonoanX Nogei; NigBuLLeHHA MOTUBALT MONoAi 4O BUCOKOMNPO-
OYKTUBHOI AianbHOCTI. MonogixkHa nonituka y cdepi 3aHATOCTI | NpaueBnawTyBaHHA Ma€ BPaxoByBaTK
0Cob6MBOCTI came L€l BiKOBOI KaTeropii HaceneHHs, cneundiky perioHaibHUX PUHKIB NMpaLi, CKNagHicTb
bopMyBaHHA 1 GYHKLIOHYBAHHSA CoLliaflbHO-TPYAOBUX BIAHOCKH MiX poboTofaBLem i monoagto.

[na Toro, wWo6 AocArT BuLLE3a3HaUeHUX Lifel, AeprkaBa MOBUHHA Hacamnepen BAOCKOHANUTK Me-
XaHi3My epeKTUBHOCTI AisNbHOCTI OpraHiB AepaBHOT Bfaau LWOAO NpaLeBnallTyBaHHS MOJIOAI; 3a6e3-
MeynTn AOCTaTHIO KiNbKICTb pobounx miclb y NpobneMHUX perioHax KpaiHu; opraHi3oByBaTu spMapKu
BaKaHCin Towo. PoboToaaBLi BOAHOUAC MOBUHHI aKTVMBHO CMiBNpaLoBaTy 3 HaBYaJIbHUMK 3aKagamu,
HanpuKknag BiaBigoyBaTV 3aXMCTV OUMIIOMHUX POGIT CTYAEHTIB-BUMYCKHUKIB 3 MOXNMBICTIO NPUIAHATTA
HalKpaLLMX 3 HUX Ha POBOTY; MOCTINHO MPOBOAUTY NEBHI TPEHIHMN, AHI BIAKPUTYX ABEPEN; BNPOBALXKY-
BaTU rHyuYKi GOpMM 3aMHATOCTI Ta NPOrpamMn CTaxkyBaHHA 1 NpakTukn. Monofab, y CBOK yepry, NOBUHHa
Hacamnepeq BUOMpaTu crelianbHicTb, 3aTpebyBaHy Ha faHWI MOMEHT Ta 3a NMPOrHO3aMM Ha HanbnKuye
MalbYTHE Ha perioHanbHOMY PUHKY NpaLi; BiABiAyBaTU APMAPKN BaKaHCIN, MaicTep-Knacu, TPeHiHr 3
OTPUMAHHAM BiANOBIAHNX cepTUdiKaTiB; 6paTy yyacTb Y Nporpamax CTakyBaHHs; PO3MilLyBaTy pe3tome
Ha pi3HMX MopTanax s nowyky poboTu; HabyBaTu JOCBiAY BigBiAyBaHHA CMiBOeCin, yAOCKOHaNOBATH
BMiHHA camonpe3eHTauii. JTiie 3a yMOBY B3aEMOAIT yCiX Lnx Cy6'eKTIB MOXKHa AOCATTV FAPMOHIi Ha Moso-
JiKHOMY pUHKY npaui [1, c. 992].

BucHoBKu. [ligBogAaum NigCymok BuLeBUKIageHOMY MU JiLWAN HaCTYMHUX BUCHOBKIB.

B ymoBax CTaHOBJIEHHS Ta PO3BUTKY B YKpaiHi pUHKOBOI EKOHOMIKM BCe roCTpilo noctae notpebda
y BUCOKOKBanidpikoBaHux Kagpax, y ix npodecioHanizauii. Anxe pesynbraTty fianbHOCTi Oyab-Aakoi chepu
3anexarb Bif, piBHA NifroToBKM ii NpaUiBHYKIB, a Lie 3HaunTb — Bifj CTaHY OCBITHbOI cdepu, Bif il rOTOBHO-
CTi 3aJ0BONbHATU NOTPebU peanbHOi EKOHOMIKM, CYCMiNbCTBa B LiIOMY i KOXHOI 0COOUCTOCTI, 30Kpema.
BogHouac BuLLa OCBiTa XOU i € YAHHUKOM, LLO BMAMBAE HA MiABULEHHA WaHCIB yCNiWHOro npawesnatu-
TYBaHH#, BTIM He rapaHTye 1noro. Hapasi cnoctepiraeTbCa po3noBClofXeHiCTb BUNaAKiB HEBIANOBIAHOCTI
(ancbanaHcy) mMixk pakTUUHUM Ta NOTPIGHUM PiBHAMM OCBITM Ta KBanidikauii npayiaHuKeis. MprynHoo
noaibHMX gucnponopuin Moxe ByTu SK picT BUMOr [0 pobiTHMKIB 3 60Ky NpalefaBLiB BignoBigHO Ao
HOBMX OpraHi3auiliH1X Ta TEXHONMOTIYHMX 3MiH BUPOOHMLTBA, TaK i 3HUMKEHHSA SKOCTi OCBITHBLOI NiJroTOBKM
MalnbyTHiX paxiBLiB, y MEBHUX BUMAAKax — He3aLikaBneHicTb poboToaaBLiB y NigBuLLeHHI NpodeciiHoro
PiBHA POBITHUKIB 3 HEJOCTAaTHBO KBaslidikaLi€o y 3B'A3Ky 3i 3HaUHMMM BUTPaTaMu Ha Ui Wini. Tomy 3BO
MOBUHHI afeKBaTHO pearyBaTu Ha 3MiHW, sIKi BifOyBaloTbCA B CYCMiNIbCTBI, OPIEHTYIOUMCb HA PUHOK NpaLj,
a B lesIKMX BUMAgKax cami noro popmytouu, Lo nepeabdadace icTOTHI 3MiHU B AiANIbHOCTI BY3iBCbKUX CTPYK-
TYp, AKi TOBVHHI AT MOXNUBICTb 3a6€3neunTi HaBYaNbHMM 3aKaam GinbLu NepcrneKkTVBHI NO3uLii Ky
CbOrofieHHi, TaK i B ManbyTHbOMY.

3MicToM iHHOBaLiNHOI cTpaTeril AepXaBy € CTBOPEHHSI MeXaHi3MiB «MapTHepPCTBa OCBiTU, poboTO-
JaBLiB i AepaBu», WO BMMara€ 6e3nepepBHOro HAXOMXKEHHSI CBIXKMX KafpiB BULLOT KBanidikauii, skKi
NPOAYKYITbCA CMCTEMOIO OCBITH. MNpobnema 3aHATOCTI BUMYCKHUKIB 3aKNagiB BULLOI OCBITM MOBUHHA
BMPIiLIYBaTNCA Ha BCiX PIiBHAX AepaBHOI Bnagu. [pu ubomy 3axoau, CNpAMOBaHi Ha 1l BUPILLEHHs, AK
Ha [ep’KaBHOMY, TaK i Ha perioHasIbHOMY PiBHAX, OTPMMAalOTb HaOBINbLy coLiaibHO-eKOHOMIUHY edek-
TUBHICTb, AKWO OyayTb ypaxoByBaTu NPOdECiiiHi YCTaHOBKW, HOPMMU, LIHHOCTI BMNYCKHUKIB. OCKiNnbKy
YCMiLHICTb NpaLeBnalTyBaHHA BUMYCKHYKIB 3aKNagiB BMLLOI OCBITU € OOHUM i3 KpUTepiiB epeKTUBHOCTI
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bYHKLIOHYBaHHA CUCTEMM BULLOT OCBITU, PUHKY MpaLi Ta eKOHOMIKM B LIiIOMY Ta 3anexuTb 3ae6inboro
Bifl TOro, HaCKiNbKM NPOAYKTUBHUI Oyae npoLec NigrotoBku i aganTauii BunyckHukis 3BO go Buxopy Ha
PVHOK npadi.

'AHomauiﬂ.

Y cTaTTi NpoaHani3oBaHo Npobaemun 3alHATOCTI BUMYCKHYIKIB 3aK1adiB BULLOI OCBiTY Ta MepcneKkTnBU
X NpaueBnalTyBaHHA, @ TAaKOX NOLWYK AIEBUX LWAAXIB LWOAO NiABULLEHHA PIBHA 3aNHATOCTI Monogi Ha pe-
rioHanbHOMY PUHKY MpaLi. 3po61eHO BUCHOBOK, LLIO 3MiCTOM iHHOBALiNHOI cTpaTerii Aep>KaBy NOBMHHO
OyTV CTBOPEHHA MEXaHI3MiB «MapTHePCTBa OCBITU, poboTOoAaBLB i AepKaBm». [Tpobnema 3alHATOCTI BU-
NYCKHWKIB 3aKNagis BULLOI OCBITY MOBMHHA BMPIiLLYBAaTUCA Ha BCiX PiBHAX AeprkaBHol Bnaawn. MNpu ubomy
3axodu, CNpAMOBaHI Ha 1i BMpPIWeHHA, AK Ha fepXXaBHOMY, TaK i Ha perioHarlbHOMY PiBHAX, OTPMMaIOTb
Halnbinblwy couianbHO-eKOHOMIUHY epeKTUBHICTb, AKWO OyayTb ypaxoByBaTy NPOdeciiiHi yCTaHOBKY,
HOPMM, LiHHOCTI BUNYCKHMKIB. OCKINbKN YCNIWHICTb NpaueBnalTyBaHHA BUMYCKHUWKIB 3aKnadiB BMLOT
OCBITW € O4HWM i3 KpuTepiiB ePpeKTUBHOCTI GYHKLIOHYBaHHA CCTEMM BULLOI OCBITU, PUHKY NpaLli Ta eKo-
HOMIKM 3aranom, i 3anexunTb 34e6inbLIOro Bif TOro, HACKINbKN NPOAYKTUBHUIA Byae npouec NiAroToBKM i
afjanTauii BunyckHukis 3BO go Bnxoay Ha pyHOK npadii.

W Annotation.

The article analyzes the problems of employment of graduates of higher education institutions and
prospects for their employment, as well as the search for effective ways to increase youth employment
in the regional labor market. It is concluded that the content of the state’s innovation strategy should be
the creation of mechanisms “partnership of education, employers and the state!” The problem of employ-
ment of graduates of higher education institutions should be addressed at all levels of government. At
the same time, measures aimed at solving it, both at the state and regional levels, will receive the greatest
socio-economic efficiency, if they take into account the professional attitudes, norms, values of gradu-
ates. Since the success of employment of graduates of higher education institutions is one of the criteria
for the effectiveness of the higher education system, labor market and economy in general, and depends
largely on how productive will be the process of training and adaptation of graduates to enter the labor
market.
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¥ DISADVANTAGES OF THE LEGAL
DEFINITION OF CRIMINAL INFLUENCE

Hedoniku 3akoHoOdae40oi depiHiyii 3/104UHHO20 ensuay

Key words:
criminal influence, subject of crime, criminal organization, criminal community, «thief in law».

KniouoBi cnoBa:
3/7104UHHUU 8nJ1U8, CYy6'EKM 3/T04UHY, 3/TO4YUHHA OP2aHi3ayis, 3/I0YUHHA ChiflbHOMA,
«3/100iU 8 3AKOHI».

'nOCTaHOBKa npo6nemu. 3 MeTOl YAOCKOHaNIEHHA MiACTaB KPUMiHanbHOI BignoBiganbHOCTI
YUYACHUKIB OPraHi3oBaHMX 3I0UNHHMX 06'€AHaHb 3aKoHOM YKpaiHu «[1po BHECEHHS 3MiH 4O AesKuX 3a-
KOHOAABUMX aKTiB YKpaiHM WoAo BiANOBiAaNbHOCTI 3@ 3/I0YMHM, BUNHEHI 3/TOYMHHOIO CMiNIbHOTO» Bif
4 yepBHA 2020 p. BHECeHO CYTTEBI 3MiHM [0 KpumiHanbHoro Kogekcy (gani — KK) YkpaiHu, aki 3okpema
nepenbavaloTb BBEAEHHS TaKol KaTeropii K 3/I04MHHUI BNNMB. BOHa Ma€ 3HaUeHHA ANA XapaKTepUCTUKM
00'EKTUBHUX Ta CyO'EKTMBHMX O3HAK CKNaAiB 3/104MHIB, NepeabaveHux cT. 255, 255-1, 255-3 KK YKpaiHu.
EdekTnBHe 3acTOCyBaHHA 3aKOHOAABYOT AediHiLiT «<3M0UNHHMIA BNIMB» NOTPebye po3pobKu pekoMeHaa-
Ui wopao il TnyMayeHHA Ta BUABNIEHHA KOHLIENTYabHUX Baj 3 METOK NOAANbLLOro BAOCKOHANIEHHS.

CraH gocnipxeHHA. [po6/1emMHi NTaHHSA, NOB'sI3aHi i3 3aKoHOAaBYO AediHili€lo 3N10UYMHHOrO BNN-
BY, gocnigxeHo B npauax C. B. Anbyna, A. A. BosHtoka, B. O. lauentoka, O. O. lynoposa, A. O. HikiTiHa,
M. 1. ®pica, . N. Opica, C. C. YepHABCbKOro Ta iHWKX HayKoBLiB. Pa3oM i3 TM unmano npobnem, nos’asa-
HUX i3 LM TEPMIHOM, 3a/TMLLIAIOTLCA HEPO3B'A3aHUMU. AKTYalIbHUM € 3BEPHEHHA [0 NMUTaHb TIyMayeHHsA
TEPMiHY «3MTOYMHHUI BNAKBY, MPO6SIeEM 3aCTOCYBaHHA MOro Ha MNPaKTULi Mig Yac KBanidikawii 3104nHiB,
nepepb6auveHux cT. 255, 255-1, 255-3 KK YKpaiHu, a Takox po3po6KM Npono3nLii Woao Moro yaoCKoHa-
NEeHHS.

Mertolo cTaTTi € aHani3 HefoNiKiB 3akKoHoAaBYoi AediHiLii 3104MHHOrO BNAMBY | pOPMYBaHHA Ha Ll
OCHOBI HayKOBO OOI'PYHTOBaHMX pekoMeHAaLil Woao BAOCKOHAIEHHA Y/HHOMO 3aKOHOAABCTBA i MpaK-
TUKM MNOTO 3aCTOCYBaHHA.

Buknap ocHoBHOro marepiany. [ig 3n104nHHMM BAAMBOM Y CT. 255, 255-1, 255-3 KK YkpaiHu cnig
po3ymiTn 6yab-AKi Aii 0cobu, AKa 3aBAAKN aBTOPUTETY, iHLWMM OCOBMCTM AKOCTSIM UM MOXKIUBOCTAM
CNPUSIE, CNMOHYKAE, KOOPAMHYE abo 3MINCHIOE iHWWIA BNAMB HA 3NI0UUHHY AiANbHICTb, OpraHizoBye abo
6e3nocepeaHbo 3iNCHIOE PO3MOAiN KOLWTIB, MaliHa UM iHLUNX aKTKBIB (OXOiB Bif HUX), CNPAMOBAHMX Ha
3abe3neyeHHs Takol AaianbHocTi (MpumiTKa 1 go cT. 255 KK YkpaiHu).

Badu mepmiHy «3/104UHHUL 8nN1UB». B/3HAUEHHA 310YMHHOMO BMAIMBY MOPOAMIIO B TEOPii KpUMi-
HaJfIbHOro NMpaBa CrpaBeasINBY KPUTKKY BUEHUNX.

1. TocTpoANCKYCINHNMY €, Hacamnepea, NOJIOKEHHS, WO XapaKTepunsytoTb Oii, Wo 8x00amb 00 3/10-
YUHHO20 8NJ1UBY.

QaxiBui LleHTpy noniTvko-npaBoBux pedopm aKLEeHTYOTb, LLO 3TOYNHHUI BAIMB AK NOHATTA Ma€ Taki
TpW 03HaKK: 1) ue «Byab-sKi il 0cobr»; 2) MONPU Te, L0 BOHU € «BYAb-SKMMM», iX 3MICTOM BCE XK € «CNPUSTH-
HA, CNOHYKaHHA, KOOPAVHYBaHHA abo 3[iINCHEHHA iHIWOro BJIMBY Ha 3/I0UMHHY AiANbHICTb, OpraHisadis
ab0 6e3nocepeHe 3QiICHEHHS PO3MOAiNy KOLWTIB, MaHa UM iHLWMX aKTUBIB (4OXOAIB Bif HYMX), CnpsAMOBa-
HUX Ha 3abe3neyeHHsA Takol (TO6TO, OUEBKAHO, 3TOUMHHOI) AiANbHOCTI; 3) Ui AiT 0coba 3AiliCHIOE «3aBAAKN
ABTOPUTETY, iIHLLIMM OCOBUCTUM AKOCTAM Y MOXKANBOCTAMY (M. 1 npumiTKK go cT. 255 KK) [1].

HaTomicTb aBTOpU HayKOBO-NPaKTUYHOIO KOMeHTapsA CT. 255 KK YKpaiHu cTBepaKytoTb, L0 BUXOAAUM
i3 3aKOHOABYOrO BM3HAYEHHS, 3TOUNHHWIA BIJIMB XapaKTepU3yeTbCA ABOMa O3HaKamu: 1) ue — aii ocoou,
Lo NONAraloTb Y CNPUSHHI, CNOHYKaHHI, KOOPAUHALT a60 34iCHEHHI iHLIOro BNAMBY HA 310YMHHY Aifnb-
HiCTb, OpraHisauii abo 6e3nocepefHbOMY 34iICHEHHI PO3MOAiNY KOWTIB, MaliHa Yy iHWKWX akTuBIB (goXo-
[iB Bif HMX), CMPAMOBAHNX Ha 3abe3rneyeHHs TaKol AifAnbHOCTI (3MicT); 2) Ui il ocoba 3ailicHI0E 3aBAAKM
CBOEMY aBTOPUTETY, iHLIMM OCOBUCTUM SKOCTAM UM MOXIUBOCTAM (Cy6'eKT) [2, c. 271.
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TakuM YnMHOM Mg 6yAb-AKUMU AiAMU Y KOHTEKCTi AediHiLii 310YMHHOTO BNIMBY MPOMOHYIOTb PO3YMITK
BVIKJTIOYHO CMPUAHHS, CMOHYKAHHSA, KOOPAMHYBaHHA ab0 3[iNCHEHHA IHLWOro BNIMBY Ha 3/T0YMHHY AiAsb-
HiCTb, OpraHi3auin abo 6e3nocepeaHe 30iNCHEHHS PO3MOAINY KOWTIB, MaHA YK iHLINX aKTMBIB (4OXOAIB
Bifl HMX), CNPAMOBAHNX Ha 3abe3nevyeHHA Takoi AianbHOCTI. BogHouac cepep BUEHMX BUCTIOBIOTLCS 1
iHWIi Nno3uLii 3 uboro Npusoay.

A. A. BO3HIOK 3ayBaXye, WO AKLLO 3aCTOCYBaTh Npasuia 6YKBasibHOrO Ta rpamaTMUHOro TiyMayeHHs
KPVMiHaNbHO-MPAaBOBUX HOPM Mif 3I0OYMHHVIM BIJIMBOM OYEBMAHO CJlif pO3yMiT 6yab-aKi il neBHOro
cy6’ekTa. Takum Cy6'eKTOM BU3HAETbCA 0CO0A, AKA 3aBAAKN aBTOPUTETY, iHLIMM OCOOUCTUM AKOCTAM UM
MOKMBOCTAM, CMPUAE (CTBOPIOE YMOBM), CMIOHYKAE, KOOPANHYE a0 34iMCHIOE iHLLWIA BMIVB Ha 3TOYNHHY
BiANbHICTb, OpraHi3oBye abo 6e3nocepeHbO 34iMCHIOE PO3MOAiN KOLWTIB, MaliHa U iHLUNX aKTUBIB (BOXO-
[iB Bif HMX), CNPAMOBAHKX Ha 3abe3neyueHHs Takol AifsnbHOCTI. BiaTak, cnig we pas nigkpecnmTy, Wo Bnxo-
AAYM 3 pedaKLuil CTaTTi BiANOBiAanbHICTb Ma€ HaCTaBaTX He 3a CMPUAHHA 3/T0UMHHIN AiANbHOCTI UM iHWNIA
BMJIVIB Ha 3/TOUMHHY AiANbHICTb, @ 6yab-sKi Ail. Byab-akKi Ail oueBNgHO MOXyTb 6y TN AK MPABOMIPHMMMU, TaK
i npoTunpaBHUMW. HanpurKknag, AKWO Taknid Cy6'eKT MilOB B MarasviH, WOCb KynuB, 3anaaTiB 3a KOMy-
HaNbHi NOC/YTY, MOTXaB BiAMOYMB — 3HAUUTb 34IICHUB 3IOUNHHWIA BMJINB, @ OTXKE MOXe 6y TN NPUTATHY TN
[0 KpUMiHanbHOI BiANOBiAanbHOCTI. HaneBHO aBTOPM HaMaranucsa BKAACT 30BCIM iHLWNIA 3MICT y 3a3Ha-
YyeHe BM3HAYEeHHSA, OAHAK BMLLMIA HOPMA, AKiN He Micue B KK YKpaiHu, OCKiNbKM ONUCaHI B Hi JiAHHA He
€ CyCninbHO Hebe3neyHrMu. Tomy AOCNIGHUK BBaXKAE, LLO CamMe C/TIOBOCMONYYeHHs «Oyab-AKi Aii» NOBUHHI
6y TV 6e3nocepeaHbO NOB'A3aHi BUKIIIOYHO i3 CYCMifibHO Hebe3neyHo AiANbHICTIO BiANOBIAHMX Cy6'EKTIB.
BapTo TakoX 3aMiHUTK «Zii» Ha «QiAHHA», OCKINIbKM HE MOXKHA BMKIOUYaT/ TOro GpakTy, Lo 3a3HayeHa cyc-
ninbHO Hebe3neyHa NnoBeiHKa MoXe nonarath y 6e3gianbHocTi [3, ¢ 182].

B. PeunubKunin cTBepaxye, Wo AKLWwo byab-aky ocoby KK YkpaiHu Moxke 3BUHYBauyBaTh Y «3104YMHHO-
My BM/IMBOBI», a CY[, MOXe nokKapaTu i CyBOPMM BMPOKOM fiLlle Ha Til NigcTasi, WO BOHA 3[iMCHIOBanNa
KOHKPETHO He BU3HAUYEHUIN B 3aKOHI («Byab-AKi Aii») Oyab-AKNiA («iHWWIA») BNAMB Ha Oyab-AKY 3M10YMHHY
BiANbHICTb HEOOMEXKEHOT KiNbKOCTI 0Ci6, TO LibOro AOCTaTHbO, WO BU3HATY TaKWI NigXia HEKOHCTUTYLIN-
HUMm [4].

Ha nepekoHaHHs B. O. lauentoka BCTaHOBMIEHHA abo NOWMPEHHSA B CYCMiNbCTBI 3I0UYMHHOIO BIIMBY»
BUAAETbCA 3aHAATO HEKOHKPETM30BaHNUM OMNMUCOM KapaHOro AiAHHA Ta He BiANOBigae Kputepiam npaso-
BOI BU3Ha4yeHOCTi [5, c. 218-219].

Ha gymky O. I. MiHeBMY AKLLO 3aKOHOAABeLb BM3HAE 30YNHHUMUN Al HEBM3HAYEHOro XapaKktepy 1
3MICTY, TO, MO CyTi, NOTEHLiNHO KPUMiHaNIbHOK MOXKHa BBaXKaTu OyAb-AKY NOBELiHKY UM XKUTTEBY NO3MLit0
noanHn [6, c. 124].

Y UbOoMy »K KOHTEKCTi BKa3y€E€TbCA Ha MOXIIMBICTb PO3MOYaTN KpMMiHaNbHe NpoBafKeHHA 3a 255-1 KK
YKpaiHu Wwogo: NMcbMeHHKa, AKUA Hanucae npo PobiH M'yaa, aaxe Lie MoXHa Po3yMiTh AK NOCUNIEHHSA Ta
NOLWMPEHHA 3/I0UNMHHOTO BMJINBY, OCOBMNBO AKLLO NPUXMUABHUKM TBOPY 0OMPaTUMYTb TaKy »K MOAESb No-
BefiHKM [7]; akTopa ¢inbMy, AKUIA Yepe3 CBOT 0COBUCTI AKOCTI i MOXKMBOCTI TaK AOCKOHANO Ta NPaBAMBO
3irpaB KepiBHMKa 3/T0UMHHOI OpraHisauii, o TMM camum 34iNCHUB BMAWB HA CBiAOMICTb 0CO6U, CnpuAB-
LUN BUMHEHHIO HEO TAXKKIMX 3/10UMHIB [8]; 6e3XaTbKa, SIKMI KOPUCTYETHCS NMOBaroto y CBOEMY [BOpI cepen
iHWKMX 6e3XaTbKiB i NigdYpUTb OAHOIO 3 HUX JO 3MICHOrO yXUneHHaA Big cnnatu animenTis [11. . Opic Ta
|. ®pic HaronoLwyoUYN Ha PO3MAMBYATOCTI i HEKOHKPETHOCTi BU3HAUYEHHS «OCOOU, SIKa 3AIMCHIOE 3NI0UUNH-
HWUW BNAIMB» 3a3HaYatoTb, WO NpY efneMeHTapHOMY O6aXkaHHI Mig 0coby, AKa 3AINCHIOE 3NOYMHHUIA BMNJIMB,
MO>KHa «MigBeCTU» OyAb-AKOro opraHisaTopa 3M104nHyY B Oyab-AKill cnpasi — Bif KepiBHMKa 0diLiiHOT roc-
NoAAPCbKOI CTPYKTYPW, AKMIA CTBOPIOE OPraHi3oBaHy 3/I0UMHHY rpyny 3 METOK PO3KPaAaHHA OLOAXKETHUX
KOLUTIB, ;O aBTOPUTETHOIO Cepefl HEMOBHOJITHIX OQHONITKA, IKMI MPOBIB Y MicLAX N036aBneHHA BOAi ge-
KiflbKa poOKiB i pO3noBiJa€ «Ha pavoHi» CBOIM NPUATENAM NPO KPOMAHTUKY 3TOUMHHOTO XUTTA» [9].

BoaHouac AK cyLWwHO BigMiueHO 3anunLLaeTbCA CNOAIBaTUCh HA NPOdeCiNHICTb | 3B0pOoBUIA ry3g Npa-
BO3aCTOCYBauiB, a BijTak Ha Te, LLO OKpec/eHi (HagymaHi?) NPOrHo3un He CTaHyTb peasnbHiICTo, @ TOMY [0
BMNaAKiB (30KpeMa, 3acobamm MUCTeLTBA) POMaHTU3aLT | repoi3auii KpuMiHanbHOT CybKynbTypu CT. 255-
1 KK YkpaiHn He 3acTtocoByBatumeTbca [10, c. 29]. Came Taka cuTyaulis Ma€ MicLie CbOrofHi Ha nNpakTuuj,
aJPKe NPaBOOXOPOHL BXKMBAKOTb 3aXOA4IB LWOA0 NPUTATHEHHA A0 KPMMiHaNIbHOI BigNoBigaNbHOCTI «BOPIB
B 3aKOHI», «<CMOTPALYMX», IHWUNX KPUMIHaNbHNX aBTOPUTETIB Ta NifepiB 3N0YMHHOrO CBIiTY, @ He NNCbMEeH-
HUKIB, aKTOPIB UL 6E3XaTbKiB.

[lopeyHo y LbOMYy KOHTEKCTi 3a3HaunTy, Lo EBPONENCbKNA CyA 3 NpaB NoAUHM Y cripaBi «KoKKiHa-
Kic npotu Mpewii» 3a3HaumB, WO GopmMyntoBaHHA 6araTboX MNOMOMXKEHb 3aKOHIB He € aBCONOTHO TOYHUMMN.
HeobxigHIiCTb YHUKATV HagMipHOI XXOPCTKOCTI Ta TV B HOTY 3 06CTaBMHaMMU, LLO 3MiHIOIOTbCS, O3HAYaE,
Lo 6araTo 3aKOHIB HeMUHYYe GOPMYNIOTLCA B TEPMiHaX, AKi OiNbLLOK Y/ MEHLLOK MipPOI0 € HEUYITKUMMU.
TnymaueHHA Ta 3aCTOCYBaHHA TaKUX HOPMAaTMBHUX aKTiB 3anexaTb Big npaktukuy [11].

LLle ogHieto npobnemoto, Ha AKy 3BepTatoTb yBary ¢axisui LleHTpy nonitnko-npaBoBrix pedhopm, € Tol
daKT, WO BiA TAXKKOCTI 3/TI0UMHIB HiY0Oro He 3anexuTb [1]. Takuii KpoK 3aKOHOAABLA BUAAETLCA BUMNpaBaa-
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HUM, agke arndepeHLitoBaT 3104YMHHWIA BMJIMB 3aNeXHO Bif TAXKKOCTI 3I0UMHY CKagHO 3 ornagy Ha Te,
LLO 3/I0YMHU NOAINATLCA Ha TPY FPYNK (HETSXKKI, TAXKKI Ta 0COBNMBO TAXKKI), OKPiIM TOFO y MeXKax 3/10UNH-
HOT QiANbHOCTI KaTeropil 3104MHIB MOXYTb 3MilLlyBaTUCA. BiTak KOHCTPYIOBaHHA OKpeMUX CaHKLi ana
TaKMX BUMAJIKiB BUAAETbCA HEAOPEYHMM. 3a TaKMUX 0OCTaBUH TAXKKICTb 3/I0UMHIB, O BXOASTb [0 3/T0UNH-
HOro BM/IMBY, MOBMHHA BPaxoBYBaTMCA Nif Yac NpU3HaUYeHHA NOKapaHHA y MeXax BiJHOCHO-BM3HaYeHMX
CaHKUin cT. 255 KK YKpaiHu.

Takum 4YuHOM, Cn1id nidcymysamu, Wo KOHCMPYKUia «byOb-AKi Oii 0cobu», Wo 8UKOPUCMOBYEMbLCA Y
BU3HAYeHHI 3/I04UHHO20 8nJiUsy, nompebye YymMOYHEHHs, OCKiNlbKU iCHY€E 3a2p03d 8U3HAHHA 8i0N0BIOHUX
nonoxeHs KK YkpaiHu HekoHcmumyuitiHumu. BooHouac y yili 0egpiHiyii apmo makox 3amiHumu «0ii» Ha
«OifiHHA». JJO BHECEHHA 3a3HAaYeHUX 3MiH KOHCMPYKUito «by0b-AKi 0ii 0cObU», WO BUKOPUCMOBYEMbCA Y 8U-
3HA4YeHHi 3/1I04UHHO20 8NJ1UBY, C/1I0 MAYMAa4umu obMexeHo, mobmo BUK/TIOHYHO AK CNPUAHHSA, CNOHYKAHHS,
KOOpOUHY8AHHA a60 30iliCHEHHSA iHWO020 8N1UBY HA 3/I04UHHY OifilbHiCMb, opeaHizauis abo 6e3nocepedHe
30ilicHeHHsA po3nodiny kowmie, MaliHa Yu iHWUX akmueig (00x00i8 8i0 HUX), CNPAMOBAHUX HA 3a6e3neyeHHs
makoi dissibHoCM.

2. Y pediHilii 3104MHHOrO BMJIMBY 3aCTOCOBYETLCA MepMiH «3/1I04UHHA OisNIbHiCMby, BU3HAYEHHA
AKO20 HA Cb0200HI 8iOCymHe. BogHouac aAK cnywHo 3ayBaxye A. A. BO3HIOK Ha MpaKTULi BUHUKATMe
MUTaHHA B AKUX BUMNaAKax b6yae BU3HABATUCS HAABHICTb 3TOYMHHOI AiaNbHOCTI? fKa KiNbKiCTb 3/104MHIB
YTBOPIOBATUME 3/I0UUHHY AiANbHICTb, AKi Lie MaloTb Oy TY 310UMHI (3aKiHUYEH] UM MOXKIMBO | HEe3aKiHUeHi),
4y MatoTb NO HUX BYTW BUPOKK Towwo? [3, c. 183].

Po3B's13aHHA LMX Ta iHWNX NPOGNEMHUX NMUTAHb MOX/VBE NINLLE LUASIXOM 3aKOHOAAaBYOro 3aKpineHHs
BignoBigHoOI AediHiuii. Ha Xanb Ha CbOrofiHi BUEHi NPOMOHYIOTb Pi3Hi KOHLEeNTYyaNbHi NiAXoamM Ao BU3Ha-
UYeHHA 3N0UYNHHOI JianbHOCTi. Hanpuknag, Ha aymKky A. A. Bo3HioKa 3104MHHa BiANbHICTb NOBMHHA OXO-
MOBATU AK BUMHEHHA OJIHOIO, TaK i AEKINIbKOX 3/I0UMNHIB. BogHOUaC KinbKiCTb 3/T04YNHIB B OAHUX BUNagKax
MO>e By TV YiTKO BM3HAUEHOLO, A B iHLWIMX — Hi. 3MI0UUHM MOXYTb OYTU sIK 3aKiHUY€HI, TaK | He3akKiHueHi. Bpa-
XyBaBLUW 3a3Hay€Hi MOMEHTU 3/TOUMHHY AiANbHICTb BUEHWIA MPOMOHYE BU3HAUUTM AK OyAb-AKY AifANbHICTb
CrPAMOBaHY Ha roTyBaHHA 4O BU3HAUYeHOI Y/ HEBM3HAYEHOI KifIbKOCTi 3/I0UMHIB, CKOEHHA 3aMaxiB Ha HUX
abo X ix 6esnocepeHe BUMHEHHs [3, c. 183].

Hatomictb A. O. HikiTiH NponoHye po3rnsiHy T 3M10YMHHY AifNbHICTb AK BUMHEHHA OCOOOI0 YMUCHMX
3/104MHIB, 3@ XO[€EH 3 AKMX He CMANBAY CTPOKM MPUTArHEHHA 1T 4O KPMMiHanbHOI BignoBsiganbHOCTI. Take
PO3yMiHHA 3MOUYNHHOI BiANbHOCTI: 1) BKa3dyBaTMe Ha il yMUCHWIA BUHHWI XapaKTep, af e HaBPAg, Y BUU-
HEHHA 0C060t0 HEOOEPEXKHNX 3MI0UMHIB, X0ua 6 | AEKINbKOX NOCNIAOBHO, MOXHA BBaXKaTu 3/I0UNHHOIO [i-
ANbHICTIO, TUM GiNblUe He MOXHA BBaXKaTy TaKO AifNIbHICTIO BUMHEHHA 0CObO0I0 AisHb y3arani 3a BiacyT-
HOCTi BUHW; 2) OXOMtoBaTMMe Aii CriByYaCHWKIB 3N10YMHY Ta BUMaAKN BUNHEHHA HE3AKIHYEHOTO 3/10UMHY,
BPaxoBYOUM MPY LLbOMY NMONOMKEHHA Y. 2 cT. 14 KK YKkpaiHu (BMKIIOUYEHHA KpUMiHaNbHOI BignoBiganbHOCTI
3a FOTyBaHH#A [0 3/104YMHY, 3a AKUI NepefbayeHe NOKapaHHA Y BMAi N036aBieHHsA BOJi Ha CTPOK A0 ABOX
poKiB abo iHLWe, 6inbll M'AKe NMOKapaHHs); 3) He OXOM/OBATMME BUMHEHHS KPUMIHANIbHUX MNPOCTYMKIB —
AifiHb, AKi He XapaKTepM3yIoTb OPraHi3oBaHy 3/T0UMHHICTb, @ B JaleKOMY MalibyTHbOMY, HaneBHO, B3arasni
MOXYTb 6y T AieKprMiHani30BaHi 3 ornagy Ha NosBY OiNbl M'AKUX BUAIB BMMBY, HiXK KpMMiHanbHa Bigno-
BilanbHiCTb; 4) BKa3yBaTMMe Ha HEOOXiAHICTb HAsBHOCTI NPUHANMHI ABOX YMUCHMX 3/TOYMHIB AJ1A BU3HAH-
HA HAsIBHOCTI 3/TOYMHHOI AiANbHOCTI; 5) BKAa3yBaTUMe Ha iCHYBaHHSA NEBHMX YaCOBUX MeX A TOro, Wob
BUMHEHHA 0CO0010 AeKiNbKOX YMUCHUX 3/T0YMHIB MOTJIO BBAXKaTUCS 3/I0MUHHOIO AiAnbHICTIO [12, €. 46].

C. O. MpyTAHWIA 3 METOO BAOCKOHANIEHHA YMHHOMO 3aKOHOAABCTBA PO3PO6MB Npono3uLii Wwoao fo-
nosHeHHA Po3giny VIl 3aranbHoi yactnHu KK «[TOBTOPHICTb, CYyKYMHICTb Ta peuuamnB 3f104MHIB» CTaTTero
34-1 «3710MUHHA AiANBHICTb» TaKOTO 3MICTY: «310YMHHOI AiSNbHICTIO BM3HAYAETbCA CUCTEMa Nepeaba-
YyeHUx KprMiHanbHMM KOAEKCOM YKpaiHU CycnifibHO Hebe3neuyHux AisHb abo AifanbHICTb, BHYTPILLHbO
AeTepMiHOBaHMX 3arajibHUM MOTVBOM, peani3alif AKOro NIaHyeTbCs Cy6'EKTOM LUIAXOM NMOCTAHOBKM Ta
[OCATHEHHA OKPEMUX NPOMIPKHUX Linen» [13].

HasedeHe c8iduume npo pizHe KoHUenmyasbHe 6a4eHHA mepMiHy «3/I04UHHA OifislbHICMby» ceped sye-
HUX, @ MOMy uye NUMAHHA nompebye OKpemMo2o IpyHMOBHO20 OOC/IOKEeHHS Ma He2alHo20 8UpilueHHS,
OCKI/IbKU maka npo2asiuHa Cymmeso yCKIAaOHIOE 3acmocys8aHHsa cm. 255 KK Ykpairu.

3. TepmiHu «xasmopumem», «iHWi oco6ucmi aKocmi yu MoXkusocmi» AK cknaooei oeiHiyii 310-
YUHHO20 8NJIUBY MAKOX 8UK/TUKAIOMb dp2yMeHmo8aHy Kpumuky a4yeHux. O. |. MiHeB1Y ma€e pauiio B
TOMY, LL{O OLlIHOYHE CYIKEeHHA «3aBAAKN aBTOPUTETY, iHLIMM OCOBMCTM AKOCTSIM UM MOXKITUBOCTAMY» MOM-
Ha TNYMauuTX Haf3BUYANHO WIMPOKO [6, €. 122]. 3aKOH He BU3HauYaE, LWo came Cnig po3ymitu nig aBTopu-
TETOM, AKMMM CaMe 0COBUCTMMM SSKOCTAMU | MOXKITMBOCTAMW MA€ BOJTOAITU 0CO0a, MOBUHHI L Ti XxapakTe-
PUCTUKM MATU BUKJTIOYHO HEFAaTUBHUI XapaKTep un Lie HeoOOB'A3KOBO, MAa€ Oy TN NOEAHAHHA aBTOPUTETY
Ta 0COOMCTUX AKOCTEN | MOXKIMBOCTEN UM 1OCTAaTHbO OAHIEI 3 LUMX XapaKTepucTuk [1].

ABTOPUTET BUPAXKAETbCA Y 34AaTHOCTI 0cobu abo rpynu ocib (Hocii aBTopuUTeTy) CNpsAMOBYBaTH, He
3BEPTaOUUCh A0 NPUMYCY, BUMHKM ab0 fyMKM iHWOI NtoanHM (abo ntofen). IcHyBaHHA aBTOPUTETY 3yMOB-
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JIEHO OOMEXKEHICTIO MOXKITMBOCTEN NIOAVNHW PaLiioHaNIbHO OLiHIOBATM YMaso npobsem, AKi NocTaoTb ne-
peq Heto, WO NOB'A3aHO 3i CKNaAHICTo caMoi AiNCHOCTI. 3BigcKn — HeobXigHICTb 6paTy Ha Bipy TBEPAKEHHSA
HOCiiB aBTOPUTETY; NPU LibOMY NepefdadyaeTbCsa iX 34aTHICTb 0OFPYHTOBYBATM CBOI BUMOTY [2, €. 29; 14,
c.11].

ABTOPUTET cepep 3acymKeHuX 3400yBatloTb LUASXOM MOPYLIEHHS PEXMMY BifOyBaHHA MOKapaHHsA
(BXKMBAHHSA CMUPTHUX HaMOIB, HAPKOTUUYHUX 3aCO6iB, MCUXOTPOMHMX PEUYOBUH abO0 1X aHANOrIB UM iHLWNX
ofypPMaHIoUMX 3ac0o6iB; BUrOTOBMIEHHSA, 36epiraHHs, NpuabdaHHA, PO3NOBCIOAKEHHSA IHWMX 3abopoHe-
HUX NPeAMETIB, YUYacTb B a3apTHUX irpax 3 MeTO 3400yTTA MaTepianbHOI UM iHLWOI BUrogW; BUNHEHHSA
ApPIOHOro XyniraHCTBa TOLWO) HEAOTPUMAHHSA IHLWNX 060B'A3KIB 3aCydXKEHOro (MOPYLIEHHS PO3MNOPSAAKY
[IHA, NOCAraHHA Ha NpaBa i CB060AM, YeCTb i MAHICTb iHIWMX 0Ci6, HEBUKOHAHHS BCTAHOBNIEHNX 3aKOHOAaB-
CTBOM BMMOT aMiHiCTpaLii opraHis i yCTaHOB BUKOHAHHA NOKapaHb, NaniHHA Y He BiaBeAeHNX ANA LbOro
MicUsAX, BiZMOBa Bifj UepryBaHHs, MopyLleHHA TOKani3aLii ToLo). 3pOCTaHHI0 aBTOPUTETY CNPUAE TaKOX
HaABHICTb CyANMOCTEN, 30KPEMA 3HATUX i MOralweHnx, a TaKoX NPU3HaYEeHHA «MOJOXKEHLIEM», «CMOTPA-
LMM», KBOPOM B 3aKOHi» UM IXHIMW NOMiYHMKamu [2, ¢. 29].

BrkopurcTaHHA aBTOpUTETY Cy6’'€KTa 3M0YMHHOTO BM/IMBY O3HAYa€ BUMHEHHA BiAMOBIAHUX Ai 3a Ao-
MOMOrOI0 MOro BM/INBY, MOBAXXHOCTI cepeq NeBHOI KaTeropii ocib, AoBipn ao cebe. BignosigHuin cy6’ekT
KOPUCTYETbCA BNIIMBOM, MOBAroio, Momy AOBiPAOTb, MOro BU3HAIOTb, MOBakatoTb [2, ¢. 29-30].

Kpim aBTOpUTETY, CY6'EKT 3/IOYMHHOIO BMJIMBY, 3 OMNIAAY Ha 3aKOHOAABYY BKa3iBKY, MOXe BUKOPUCTO-
BYBATU iHWi 0COOUCTI AKOCTI U MoXKNMBOCTI. OCOBUCTI AKOCTI Cy6'€KTa 3/IOYMHHOIO BMJIMBY — Lie 1OTO
XapaKTepHi 03HaKK, BAACTUBOCTI. DaKTUUYHO Lie pyUCK NOro XapaKTepy, AKi MOXYTb OYTU SIK MO3UTUBHMMMU,
TaK i HeraTMBHUMU. [10 HNX MOXKHa BiJHECTU OpPraHi30BaHiCTb, NiAepPCTBO, iHiLiaTUBHICTb, KOMYHiKabeb-
HiCTb, CUNy BOJi, BMiHHA 3aBOMOBYBATW MOBary Jitofe, BMiHHA NepeKkoHyBaTy, rpybicTb, 6pexnmBicTb,
MCTUBICTb, >KOPCTOKICTb TOLLO. BUKOPMCTaHHA MOXNMBOCTEN Cy6'eEKTA 3/104MHHOTO BMNIMBY Nepenbavae
BVMKOPUCTAHHA NOro BHYTPILLHIX CUM, pecypciB, CNPUATANBMX 1A LbOro YMOB i 0OCTaBUH (Hanpuknag,
BMKOPUCTAHHA HAaABHUX 3B'A3KIB Y 3/I0YMHHOMY CepefoBULLi, KOPYNUiNHMX 3B'A3KIB 3 OKpeMMn npes-
CTaBHVIKaMW NPaBOOXOPOHHUX OPraHiB, HasiBHICTb GiHAHCOBMX MOXJIMBOCTEN, 3HaPA/b i 3aC06iB BUMHEH-
HA KpMMiHanbHOro npaBonopyLeHHs) [2, c. 301.

Y HayKOBIl niTepatypi 3 LbOro NpPUBOAY CNYLIHO 3ayBa)eHO, WO Y BU3HAYEHHI 3/I0UMHHOrO BMAMBY
NPUCYTHA TaKOX BKa3iBKa Ha Te, o 0coba BUMHSE NEBHI Ail 3aBAAKN aBTOPUTETY, iHLLIUM OCOBUCTIM AKO-
CTAM UM MOXKIMBOCTAM. Y 3B'A3KY 3 LM BMHUKAE NUTaHHA: a AKi Le € BapiaHTVX i UM NOTPibHa LA 03HaKa?
Llogo aBTOpUTETY Ta OCOOUCTUX AKOCTEN BiNbLL — MEHLU yce 3Pp03yMiNio (0coba Aa€ BKa3iBKM, iX BUKOHY-
I0Tb, OCKifIbKIM MOBaatoTb, 60ATbCA TOWO). HATOMICTb MOXKMBOCTI BKITIOUAIOTb [YXKe LIMPOKEe KOJO YMOB
3aBAAKN, AKUM BigNoBigHWI Cy6'eKT MOXe 3LiICHIOBATM 3MOYMHHUIA BB, MpakTnyHoO 6yab-Aka ocoba
3a BJIACHOIO iHiLiaTMBOI MOXe HadaTh NeBHY AOMOMOrY 3/1I04MHHOMY 00'€HaHHIO (iHpopMaLi€to, rpo-
LWINMa, 3HaPAAAAMM | 3acobamm Towwo). BuxoauTb, WwWo 6yab-sika 0coba, SKLLO XOUe, TO MOXe CNPUsATY 3/10-
UMHHI AifNbHOCTI AKLWO HE aBTOPUTETOM UM OCOBUCTMU AKOCTAMM, TO 3aBASIKM HAsSIBHUM MOXKJTMBOCTSIM.
Topi HaBILWO Le fofaTKOBE HaBaHTa)KeHHA Ha NpeameT floKalyBaHHA? [3, ¢. 183].

3 makoto no3uuiero 0ouinbHO ho2oduMucs. Baxiugo ki cycninbHo Hebe3neyHi OisHHA 84UHAE Cy6'ekm
3/104UHHO20 8NJ1UBY, A He 3a DONOMO20I0 AKUX pucC Yu sKocmel xapakmepy. Lle 3alisi cknadosi npedomema
00KA3y8aHHS, AKi He MAMb KPUMIHAIbHO-NPAB0B020 3HAYEHHSA. AKWO iX 8BUK/IIOYUMU, MO Hi4020 He 3Mi-
HUmMbCA. AOxe 8ce 00HO byOb-fiKe OiIHHA 0CO6a BYUHAE AKUWIO He 3a80AKU dsmopumemy, mo 3d80AKU iHWUM
0CobUCMUM AKOCMAMU YU MOXXJTUBOCMAM.

BucHoBKwu. [NigbrBatoum nigcymkm npoBefeHoro JOCNig»KeHHSs, BapTo CHOPMYyOBATA HU3KY BUCHOB-
KiB.

1. KoHCTpyKUis «6yab-siKi gii 0cobur», 10 BUKOPUCTOBYETHCA Y BU3HAYEHHI 3MOYMHHOMO BJIMBY, MO-
Tpebye YTOUHEHHS, OCKINbKYM iCHY€E 3arpo3a BU3HAaHHA BiANOBiAHMX nonoxeHb KK YkpaiHn HeKOHCTUTY-
LiiHMMK. [lo BHECEHHA BiAMOBIAHUX 3MiH LI0 KOHCTPYKLiO Clif TyMaunTyi o6MexeHo, TOO6TO BUKITHOYHO
AK CNPUAHHSA, CNOHYKaHHA, KOOPANHYBaHHA a0 34iICHEHHSA iHLWIOrO BMIMBY Ha 3NI0UNHHY AiANbHICTb, Op-
raHizauin abo 6e3nocepefHe 34iNCHEHHA PO3NOAINY KOLITIB, MaliHa UM iHIWNX aKTVBIB ([OXOAIB Bif HUX),
CNPsSIMOBAHMX Ha 3abe3rneyeHHnA Takoi JisnbHOCTI. BogHovac y aediHilii 310YMHHOIO BNIVBY CIOBO «fii»
BaApTO 3aMiHUTK Ha — «QiAHHA».

2. HuHi BiiCyTHE 3aKOHOAABYE BU3HAUYEHHA TEPMIHY «3/104YMHHA LiANbHICTbY, WO BXMBAETbCA y Aedi-
HiLiT 3M0YMHHOIO BMNAIUBY, a CEpef BUEHUX CKITANOCA pi3He KOHLUeNTyalbHe 6aueHHs 1oro 3micTy. Tomy Lie
NMUTaHHSA NOTPeBYE OKPEMOrO MPYHTOBHOMO AOCHIAMEHHS Ta HEFAMHOIO BMPILLEHHS, OCKINbKM Taka Npo-
rafnvHa CyTTEBO YCKNAAHIOE 3aCTOCYyBaHHA CT. 255 KK YKpaiHu.

3. Y TepMiHax «aBTOPUTET», «iHLIi OCOBUCTI SKOCTI UM MOXKIIMBOCTI» AIK CKJIa[IOBUX 3aKOHOJABYOI Aie-
biHiLIT 3n0UMHHOIO BNNIMBY HEMaE NOTPebY, OCKiNbKY byab-aka ocoba BUMHAE byab-AKe AiSHHA AKLIO He
3aBAAKM CBOEMY aBTOPUTETY, TO 3aBAAKN iHLLMM OCOBUCTUM AKOCTSIMM UM MOXKIIMBOCTAM. BigTak, Le 3aliBi
CKNnafoBi NpegmMeTa fJoKa3yBaHHA, AKi He MaloTb KPMMIHaSIbHO-MPaBOBOMO 3HAUYEHHH.
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4. IndepeHuioBaT 3I0UNHHWI BIIMB 3aNIEXKHO Bifj TAKKOCTI 3/I04MHY CKMNagHO, 3 OAHOro 60Ky, 3 or-
NAAY Ha Te, WO 310YMHUN NOAINAITLCA Ha TPU FPYNK (HETAXKI, TAXKKI Ta 0COBNMNBO TAXKKI), a, 3 Apyroro -y
Me>Kax 3/I0UNHHOT AiANbHOCTI KaTeropii 3/I0UNHIB MOXKYTb 3MilLyBaTUCA. BiATak KOHCTPYIOBaHHA OKpeMuX
CaHKLi ona Takux BUNAAKIiB BUOAETbCA HEJOPEUYHNM. 3a TaKUX OOCTaBMH TAXKKICTb 3/1I0UVMHIB, IO BXO-
ZATb 10 3/I0YNHHOTIO BMJIMBY, MOBMHHA BPaxOBYBaTUCA MiJ Yac MPM3HAYEHHA NOKapaHHA y MeXax BifHOC-
HO-BM3HAYeHMX CaHKLin CT. 255 KK YKkpaiHu.

5.3 ornagy Ha 3a3HayeHe MOXHa BMOKPeMUTM TaKi HanNpAMKM YAOCKOHaneHHA gediHilii 3n0YnHHoro
BNAMBY: 1) KOHKpeTM3aLia 4ifHb, WO yTBOPIOOTb 3TI0YNHHWIA BMNANUB; 2) BiAMOBA Bif BXMBaHHA Yy Ui gedi-
HiLiT OLiIHHUX NOHSATb — «aBTOPUTET», «iHLWi OCOBUCTI AKOCTI UM MOXKNMBOCTI»; 3) BU3HAUEHHA Ha 3aKOHO-
JaByoMy piBHi TepMiHa «310UMHHA AiANbHICTbY (MOXINBO — «KPVIMIHANIbHO MPOTUMNPABHA LiANbHICTbY).

'AHomauiﬂ.

Y cTaTTi NpoaHani3oBaHO HefoNiIKN 3aKoHOAaBYOI AediHilil 3N104MHHOro BNMBY Ta CGOPMYIbOBaHO
Ha Uil OCHOBI HayKOBO OOIPYHTOBaHi pekomeHAaUil WoA0 BAOCKOHANEHHS YMHHOIO 3aKOHOAABCTBA i
NPaKTUKK NOro 3aCTOCYBaHHA.

BcTaHOBIEHO, WO KOHCTPYKLiA «byab-AKi Ail 0Co01», O BUKOPUCTOBYETHCA Y BU3HAUYEHHI 3N10YMHHO-
ro BMNnBY, NoTpebye YyTOUHEHHS, OCKIfIbKM iCHYE 3arpo3a BM3HaHHs BignoBigHUxX nonoxeHb KK YkpaiHu
HEKOHCTUTYUINHUMW. [JO BHECEHHSA BIAMOBIAHMX 3MiH LI0 KOHCTPYKLiO CNif TNyMaunTi obmMexXeHo, To6To
BUKJ/IOYHO AK CMPUSHHSA, CMOHYKaHHSA, KOOPAWHYBAaHHA ab0 34iICHEHHS iHLWOro BMIMBY Ha 3/I04UHHY Aj-
ANbHICTb, OpraHisauina abo 6e3nocepefHe 3AiMICHEHHA PO3MOoAiNY KOLWTIB, MaliHa UM iHWWX aKTMBIB (JOXO-
AiB Big HUX), CNPSAMOBAHKX Ha 3abe3neyeHHs Takoi fisnbHOCTI. BogHouac y faediHiuii 3104MHHOrO BNAMBY
CNOBO «[ii» BAPTO 3aMiHUTU Ha — «QiAHHAY.

ApryMeHTOBaHO, WO HWHI BiACYTHE 3aKOHOAABYE BM3HAUYEHHA TEPMiHY «3/10UMHHA iANbHICTbY, LWO
BXXMBAETbCA Y AediHilil 3M10YMHHOrO BNMBY, a Cepell BUEHUX CKNANoca pi3He KOHLUEeNTyaslbHe 6aueHHsA
noro 3micTy. ToMy Lie NTaHHA NOTPebye OKPEMOrO FPYHTOBHOMO JOCIAKEHHS Ta HEFAMHOIO BUPILLEHHS,
OCKIiNbKM Taka NporannHa CyTTEBO YCKNAAHIOE 3aCTOCYBaHHA CT. 255 KK YKpaiHu.

3p06eHO BUCHOBOK, L0 Y TEPMiHAX «aBTOPUTET», «iHLLi OCOOUCTI AKOCTI YN MOXKINBOCTI» K CKado-
BMX 3aKOHOZABYOI AediHiLii 310UMHHOIO BNMBY HEMAE NOTPEOU, OCKINbKY Byab-AKka 0coba BUMHSAE 6yab-
AKe AifAHHA AKLLO He 3aBAsKM CBOEMY aBTOPUTETY, TO 3aBASKM iHWMM OCOBOUCTUM AKOCTAMU Y/ MOXKINBOC-
TAM. BigTak, e 3anBi cknagosi npegmeTa JoKa3yBaHHSA, AKI He MaloTb KPUMiHANIbHO-NPaBOBOro 3HAYEHHSA.

BrokpemneHo Taki HanpAMKW yaoCKoHaneHHa aediHiuii 3no4nHHOro Bnamney: 1) KOHKpeTU3aLia giaHb,
L0 YyTBOPIOIOTb 3IOYMHHUI BMANB; 2) BiAMOBA Bifj BXXMBaHHA Y i AediHilii OLiHHMX NOHATbL — «aBTOpU-
TET», «iHLWi 0COOUCTI AKOCTi UM MOXKINBOCTI»; 3) BU3HAUEHHA Ha 3aKOHOLABYOMY PiBHI TEPMiHA «3/T04YMHHA
LiANbHICTb» (MOXIINBO — «KKPMMiHAIbHO NPOTUNPABHA QiANbHICTbY).

W Annotation.

The article analyzes the shortcomings of the legislative definition of criminal influence and formulates
on this basis scientifically reasonable recommendations for improving existing legislation and practice of
its application.

It is established that the construction of «any actions of a person» used in the definition of criminal in-
fluence needs to be clarified, as there is a threat of declaring the relevant provisions of the Criminal Code of
Ukraine unconstitutional. Until such changes are made, this structure should be interpreted in a limited way,
that is exclusively as facilitating, inciting, coordinating or otherwise influencing criminal activity, organizing
or directly distributing funds, property or other assets (income from them) aimed at ensuring such activity.
At the same time, in the definition of criminal influence, the word «act» should be replaced by - «action».

It is argued that there is currently no legislative definition of the term «criminal activity» used in the
definition of criminal influence, and among scholars there is a different conceptual vision of its content.
Therefore, this issue needs a separate thorough study and immediate solution, as such a gap significantly
complicates the application of Art. 255 of the Criminal Code of Ukraine.

It is concluded that the terms «authority», «other personal qualities or capabilities» as components
of the legal definition of criminal influence is not necessary, because any person commits any act if not
due to his authority, then due to other personal qualities or capabilities. Therefore, these are unnecessary
components of subject of evidence that have no criminal significance.

The following areas of improving the definition of criminal influence are identified: 1) specification of
acts that constitute criminal influence; 2) refusal to use in this definition of evaluative concepts - «author-
ity», «other personal qualities or opportunities»; 3) definition at the legislative level of the term «criminal
activity» (possibly — «criminal illegal activity»).
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” FEATURES OF DIPLOMATIC
RELATIONS BETWEEN HUNGARY
AND THE HOLY SEE IN THE PERIOD
BETWEEN THE TWO WORLD WARS

Ocob6niueocmi duniiomMmamu4HuUX 8iOHOCUH MiX YeopujuHoro ma
Cessmum lMpecmosiom y nepiod mix deoma ceimoeumu gitiHamu

'Palinchak Mykola, Ronai Larry
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'nOCTaHOBKa npo6nemu. OcobnMBOCTI fepKaBHO-LLEPKOBHUX BiAHOCKH € aKTyaSlbHUM NMUTaHHAM
JOCNigXeHHA cepe HayKOBUIB. 3 ornAgy Ha Te, WO LepKBa MA€ Baromuii BAMB Y CYCMiNbCTBi. He € BUHAT-
KOM i AnnnomaTnyHi BigHoCcuHU mixk CBATUM [pecTonom Ta KpaiHamu CBITY.

AHani3 ocTaHHiX gocnigKeHb i ny6nikauii. BvBUeHH0 icTOpil pO3BUTKY AepPKaBHO-LEPKOBHUX Bif-
HOCVH B YrOpLUVHI MPUCBAYEHO YMMarny KinbKiCTb HAYKOBUX OCHIAPKEHD BITYM3HAHMX Ta 3apyOiXKHNX BUe-
Hux. Cepep Hux: bapua I, Wanay I, Typi b., fonoHiy A. Ta iHwi.

BupineHHA HeBupilleHNX paHille YacTUH 3arasibHoOi Npo6nemu. [lep>kaBHO-LEPKOBHI BigHOCU-
HY B YropLWyHi € TeMOI JOCNiAKeHHA 6araTbox HaykoBLiB. OcO6/MBOCTI ANMAOMATUYHUX BIGHOCUH MiXK
YropuwmHoto Ta CBATUM [1pecTonom € akTyasibHOI TeMOIO AOCiAKeHHS.

(QopmynioBaHHA Linen ctatTi (NoctaHoBKa 3aBAaHHA). MeTol0 CTaTTi € NpoaHanisysaT gunioma-
TUYHI BIHOCKH MiX YropLymHoto Ta CBATMM [NpecTonom y nepiof Mix ABOMa CBITOBUMM BiiHaMW.

Buknap ocHOBHOro martepiany AociifiPKeHHs.

Micna NnpunyHeHHA icHyBaHHA ABCTPO-YropcbKoi imnepii CBaTuiA MNpecton 36epir AunnoMaTnYHi Bif-
HOCVHM 3 HOBOIO ABCTpIlicbKolo Pecny6nikoto, 3annwwmBLLN CBOFO anoCToNIbCbKOro HyHUiA y BigHi. Lo
byHKUio 3 14 BepecHa 1916 p. no 15 rpygHAa 1919 p. BUKOHYBaB KypianbHui KapguHan T. Banbdpe gi
boHLo, i came Ha Hboro B 1918-1919 pp. noknaganoca 3aBAaHHA BUPILLEHHA BCiX CMpaB 3 YyropCbKO
LiepKBOIO, X0uUa BiH He OYyB HaBiTb aKpeaUTOBaHWIA NPY HOBI YropcCbKili fepKaBi.

Pazom 3 TuMm, BXe HanpuKiHUi 1918 p. po3noyanacsa poboTa 3 NigrotToBKM BCTAaHOBMIEHHA NPAMUX AN-
MIOMaTUYHKX BIZHOCUH MiX YropwumHoto Ta CBatum lMpecTtonom. Lie 6yno 3ymoBiieHe BUHUKHEHHAM Yy
HOBIl YropcbKiil AepkaBi Linoi HU3KU NUTaHb NOMITUYHOMO i PENirinHOro XapaKkTtepy, Wo noTpebysanu
BperynoBaHHsA, 30KpeMa, NMTaHHA NpaBa BEPXOBHOro NaTpoHarty, cenapadii, KaTonMLbKOl aBTOHOMiII Ta
LlepKOBHOIO ynpaBniHHA Ha oKpeMux Teputopiax. OdiliiHe NOBiZOMNEHHA BifEHCbKOro HyHLUiA npo
FOTOBHICTb yropcbkoro ypagy M. Kapoi BCTaHOBUTU AMMANOMATUYHI BigHOCMHM 3i CBATUM [pectonom
nignucane 27 rpygHa 1918 p. KHA3eM-nNprMacom, KapgnHanom fl. YepHoxom. ABTOp NOBIifOMIEHHA npu-
HarilHO 3BepTaBCA [0 HYHLiA 3 NPOXaHHAM BUCTYMUTU NOCEPERHMKOM MiX YrOpCbKMM ypAgoM i BaTuka-
HOM, NiAKPeCcnnBLUN HaA3BMYalHY BaXNBICTb ANA LePKBUW «BiAHOBNEHHAY» ANMNIOMATUYHUX BifHOCKH [1,
1457/1918; 2, Mt. jkv. 1919 marc. 6].

MepLui KOHKPETHI 3aX0au LWOAO BCTAHOBEHHS ANMNIOMATUYHMX BiAHOCKH 6YN0 BXMTO HaBecHi 1919 p.
ypagom [1. bepiHkei. 7 6epesHa 3a pe3ynbTaTaMu BignoBigHOro pilleHHs Pagu MiHicTpiB YropwuHu, npu-
MNHATOro AHeM paHille, MiHICTp 3 NUTaHb peniril A. Baw 34incHUB Bi3NT 4O BiAEHCbKOro HyHUiA, AKOMY
BPYUMB AOKYMEHT i3 NPOEKTOM BUPILIEHHA PenirinHo-NoNiTUYHUX NUTaHb NiJ Ha3BOK «MPOTOKOS Pro
memoria». OCHOBHUMM 3 LiMX NUTaHb OYNn NUTAHHA BCTAHOBMIEHHA AMUMIOMATUYHUX BIAHOCKH i NpU3Ha-
UYEeHHA Ta NPUCAraHHA Ha BiPHICTb KaTONMLbKNX CBALEHMKIB, 30KpeMa ennckonis [1, 1522/1919].

3 21 6epesHa no 6 ceprHaA 1919 p. B YroplwuHi NaHyBaB KOMYHICTUUYHUIA PEXMM, BiZOMUI B icTOpil
AK «YropcbKa pafsaHcbKa pecny6nika». BoHa BUHMKNA Ha ¢oHi HesgaTHocTi ypagy M. Kapoi weuako op-
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raHisyBaTu Ha TepeHax HOBOI fiepKaBun 60fali NPUMITUBHY HalioHanbHY ¢iHAHCOBO-eKOHOMIYHY CMCTe-
My. PapsiHcbKa pecny6nika ofgpa3sy nporonocuna BigaineHHsA LePKBU Bif AepaBu i KOHPicKaLlilo BCbOro
LIePKOBHOIO MaliHa Ha KOPUCTb OCTaHHbOT, 0OMEXMBLLM Byb-AKY LLePKOBHY AisNbHICTb Y KpaiHi cdepoto
60rocnyiHb.

Cnig 3a3HaunTW. WO Yy BiQHOCMHAX CBITCbKOI Bnagu YropuwmHu ta Ceatoro [Mpectony cnoctepiraBca
KOH}NIKT iHTepeciB LOA0 NpaBa rosIoBHOrO NaTpoHaTy. Y nepLui NOBOEHHI POKM ypaaM Hamaranmca 36e-
perTu 3a co60to Lie AaBHE MPABO YrOPCbKMX KOPOiB, MPoTe KaToNULbKa LepKBa, MparHyun 4o LeHTpani-
3auil, JoTprMyBanacsa iHWOI No3uLil, AKY ACKPaBo intCcTpye BnaaHmin 1918 p. HoBuin Kogekc LiepKoOBHOroO
npa.a (Codex Juris Canonici). OCTaHHiln He TiNIbK/ He BU3HaBaB 3a YpAAaMu KpaiH npaBa BEPXOBHOrO na-
TPOHaTy, a  KBanipikyBaB yuyacTb CBITCbKOI BNagu y NpU3HaYeHHi NepBOCBALLEHNKA HaLiOHaNbHOI Lep-
KBU AIK <He3aKOHHE BTPYYaHHs y cnpasu CeaTtoro Mpectony». Hagani ua no3uuia 6yna nigcuneHa tTum, Wwo
OCTaHHI KOPOHOBaHU Koposnby 1921 p. 6yB No36aBneHWiA MPeCTosly, a HACTYNHOro PoKy nomep. Cnpo-
CTVBLWN Npo6sieMy, OTXKe, € MiACTaBM CTBEPAKYBATU HAsIBHICTb Y Liel iCTOPUYHMIA Nepiof ABOX MPOTUNEX-
HUX TOYOK 30pY Ha BPErysntoBaHHA Aep»KaBHO-LEPKOBHUX BiHOCKH B YropuwuHi — Ceatoro lMpectony, 3
ofHOro 60Ky, i YropCbKoi iep»kaBu — 3 iHLWOro.

Paszom 3 Tum, gna YropwmHuy, Aka nicna posnagy imnepii Ta peBontoLii Hamaranaca BU3HaYMUTN CBOE
HOBe MicLie Ha MONITUYHIN Mani EBpoNW, BCi MOTOYHI PenirinHo-NoNITUYHI NMTaHHA Manu GyHAaMeHTanb-
He 3HaueHHA 1A 3abe3neyeHHs AK CYCniNbHOI KOHCOoNIAaLii | BHYTPILUHbOrO NPaBOMNOPAAKY, TaK i 3aXMCTy
yropuiB 3a KOpAoHOM. A HOBa yropcbka Aiep»aBa Ta il ypsg po3risgany B Ui poku 6yab-sKi 38'a3km 3i Cea-
UM [MpecTonom — AK HaNBMNBOBILIVMM LLEHTPOM CBITOBOIO KaToONMMLUU3MY — AK KPOKU Ha LUAXY NPOPUBY
3 MiXKHapoaHOI i30n1AUii, EBPONeNCcbKoi Ta CBITOBOT camoigeHTUdiKaLil.

OTxe, HanpuKiHLi BepecHs 1919 p. Binbynuca HOBi cpobum iHiLiloBaTV BCTAHOBMIEHHA AUMIOMATUYHNX
BigHOCKH YropwuHu 3i CBatum Npectonom. Taki iHiLiaTMBM BUKNaaeHi, 30Kpema, B INCTi MiHICTpa 30BHiLL-
Hix cnpas ypagy |. Opigpixa rpada . Comuwiva fo gepxasHoro cekpetapsa Ceatoro Mpectony M. lacnap-
pi. Bianosiab aeprkaBHOro cekpeTapsa BUKMageHa B NNCTI Big »0BTHA 1919 p., Ae ngetbca Npo 3arajaom
[o6po3MunmMBe CTaBsIeHHs [0 iHILIAaTUB YyropCbKOro ypsagy, ajie pa3om 3 TMM NpPo HEOOXiAHICTb, 3BaXkato-
Yy Ha MOTOYHI NOMITUYHI BIZHOCUHY, MPABUIbHO BU3HAYUTL MOMEHT, Wo Oyae Hanbinbw BiANOBIAHWM i
NPUAHATHUM A5 BUPILWEHHSA NUTaHHA BCTaHOBMIEHHA ANMIOMATUYHUX BiAHOCUH [2, K-62, Protokoll Oszt.
Vatikan. 16.d.6117/1920, old. 12].

Ha nouatky 1920 p. y HauioHanbHux 360pax YroplmHu 6yno o6roBopeHo 3aKOHOMNPOEKT Big 20 fto-
Toro «[1po BiAHOBMEHHA KOHCTUTYLIMHOCTI | TMMYacoBe BperynioBaHHA BULLOI AepKaBHOI Bnagm». Y cT. 1
3aKOHOMPOEKTY 3a3HauyeHo, Wo 0coba, KOTpy byae 0OpaHO PEreHTOM, He MOXKEe KOPUCTYBATUCA BULLMM
npaBoM naTpoHaTy. Liein nyHKT 6yno BKIoYeHO A0 3aKOHOMPOEKTY Ha 3acifaHHi Komicii HauioHanbHux
360piB iX KATONULBKMMMN YIEHAMU 3BaXKatour Ha MOXKIMBICTb OOPAHHA PereHTOM roTloBHOKOMaHAYo4oro
HaLioHanbHo apMieto, pedopmarta 3a BipocnosigaHHam M. lopTi. Ha aymky uneHis HauioHanbHux 360-
piB, Take pilleHHs Oyo NOKAMKaHe 3amnobirTv yCKnagHeHHsM Y BigHocKHax 3i CBaTum Mpectonom B mait-
6YTHbOMY, OCKiNIbK/ OCTaHHi1 63 CyMHiBY He BU3HaB 61 M. fopTi AK KOPUCTYBaya BULLMM NPaBOM NaTpo-
HaTy [9, old. 22]. HauioHanbHi 360pw, Npuiimaloun BKazaHe pilleHHs], MoCnannca Ha KaHoH 1453 Kopekcy
KaHoHiuHoro npa.a (Codex iuris canonici) — KOpnycy IOPUANYHMX HOPM 3arajibHOro Ta yYHiBepcanbHOro
XapakTepy, AKi pernameHTyoTb AifNbHICTb KaTONMLbKOI LIEePKBK, — 3TAHO 3 SIKUM 0COBKCTe NpaBo NaTpo-
HaTy He MO>Ke NepexoanTn A0 OCib, KOTPi HE MatoTb KaTONULIbKOTO BipOCMNOBIAaHHS.

OkKpecneHi BuLLe iHiLiaTUBK iEpapXiB KaTONMLbKOI LEepKBU Ta YrOPCbKUX YPALOBLIB NoYanu BTiftO-
BaTUCA B XUTTA NMLe NiCNA 3anpoLeHHA YropwuHu Ha MNapur3bKy MUpHY KoHpepeHLito (npautoBana fo
21 ciuHs 1920 p.), BubopiB fo HauioHanbHMx 360piB Ta MiXKHapoAHOI neriTumMadii ypaay. NMoka3oso, Lo
xoua M. TopTi 6yno obpaHo pereHTom 1 6epesHs 1920 p., Bxe 27 NOTOro iTanincbKuini KapauHan i aep-
*aBHUI cekpetap Ceatoro Mpectony M. facnappi nowmnprs iHbopMaLio NPo NPUHLMNOBY rOTOBHICTb
Casartoro NpecTony 1o BCTaHOBAEHHA AUMTOMATUYHUX BIZHOCKH 3 YrOpLYMHOLO, MPUHArigHO 3a3HaunBLuK,
Lo HYyHUiem y BynanewTi nnaHyeTbca npu3sHaunTn aygutopa baBapcbkoi (MoHXeHCbKOT) HyHUiaTypu npe-
nataJl. Ckbonny [1, 356/1920; 2, K-62, Protokoll Oszt. Vatikan. 16.d. 6117/1920].

B odiuinHomy KnonotaHHi npem’ep-miHictpa L. LWimoHbi-LLlemagama Ha im'a perexta M. TopTi Big
22 6epe3Hs 1920 p. 6yno BMCIOBIEHO NPONO3KLito NPO BiAKpUTTA NpeacTaBHMUTBa CBATOro MNpectony
B bynanewTi yepes HyHuis [2, K-62, Protokoll Oszt. Vatikan. 16. d. 6117/1920, old. 11]. 26 6epe3Ha pe-
reHT HalaB CBOI NonepeaHIo 3rofy Ha akpeauTauito J1. CKbonnu AK anoCToNbCbKOro HYHUiA B byganewTi,
Npo WO Toro X AHA npem’ep-MiHicTp LU. LWimoHbi-LLemagam noBigomMuB fepaBHOro cekpeTaps i KHA-
3a-npumaca [1, 356/1920; 2, K-62, Protokoll Oszt. Vatikan. 16. d. 6086/1920]. Bce Le 03Hayano rotoBHiCTb
[0 BCTAHOBJIEHHA AUMIOMATUYHUX BifHOCKH 3 YropLMHOMO We A0 NignucaHHA TpiaHOHCbKOro MUPHOTO
porosopy (4 uepsHA 1920 p.).

MNpupoaHo, wo TpiaHOHCbKNIN MUPHUIA JOFOBIP HafaB HOBOrO MOLWITOBXY A5A BCTAHOBMEHHA AUMNO-
MaTUUYHUX BIZHOCUH MiX YrOpCbKO AePKaBOI0 Ta iHWNMN Cy6'€EKTaMM MiXKHAapOAHOro Npaga. 3 NUMHA
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1920 p. rpad M. Comuiiu aictaB paHry ynoBHOBaXEHOIO MiHICTPa Ta Haf3BMYaNHOrO Mocsia YropLjuHy;
0YEeBVAHO, WO MPU3HAYEHHA NOro NOC/IOM BifOYNocCs 3 ypaxyBaHHAM MonepeaHix 3aciyr Ha HUBI Hana-
rofPKeHHA AUNIIOMaTUYHNX KOHTaKTiB MONOAOI Aeprkasu 3i CBATUM NpecTonom [3]. 26 ANNHA TOro »K PoKy
nana pumcbkuin beHegnkT XV oTpumas BignoBigHy Bipuy rpamoTy, nicna yoro npu CeAatomy lMpectoni
6yno odiuinHo BigKpuTe noconbcTo YropwuHu [2, K-105, Vatikani kdvetség altal ir. 35. ¢s. E-1-a-1920.145/
pol.]. OpraHisaui€eto po6oTy noconbcTBa B cepeanHi 1920 p. 3anmasca envckon f. Yicapik, BUKOHytoun
bakTNUHO dyHKLit0 NepLIoro pagHMKa NoCcosbCTBa 3 KaHOHIYHoro npa.a [2, K-105, Vatikani kovetség altal
ir. 1. ¢s. 1/1920. A kultgyminiszter 1920, julius 9-i levele Somssichhoz].

AK i NnaHyBanoca, NepLMM anocToNbCbKUM HYHUiEM y ByaanewTi 6yno npusHayeHo J1. Ckbonny. BiH
NpubyB A0 YropCbKOT CTONNLI HanpUKiHLi BepecHs 1920 p., a 6 )KOBTHA nepeaas Bipyy rpamoTy pereHTy
M. Topri. 3rigHO 3 NPOTOKONOM, 0ApPasy MiCiA aKpeaUTaLii HyHLIA ENMCKONM Ta BULLi NpenaTi YropLwmHm
3[iCHUAN [0 HBOTO YPOUMCTI «Bi3UTK nowaHum» [2, K-62, Protokoll Oszt. Vatikan. 16. d. 32.285/1920].

HacTtynHummn pokamun ypsag YropLmuH BXNB NEBHUX 3axofiB Wwogo ¢opmanizauii cnocobis nigrpumy-
BaHHA BiAHOCUH 3i CBATMM [MpecTtonom. 3 uboro nuTaHHa 9 nunHa 1925 p. Ha KoHGIAEHUINHIN MiXKBiZOMUIN
Hapagi 3 NUTaHb PenirifnHol NoNITUKK, AKY NPOBIB 0cObUCTO Npem’ep-MiHIicTp (1921-1931) rpad |. beTtneH,
6yno NpuiiHATO criedianbHy Yroay. B Hapaai 6panu yyactb npefcTaBHUKKN MiHicTepcTBa 30BHiLLHIX clpaB
Ta MiHicTepcTBa y cnpaBax penirii Ta HAPOJHOI OCBITK, a TaKOX NPeACTaBHUK KHA3A-Nprmaca. Yrogoto
6yno nepepbayeHo, Wo oodilinHi nepemoBuHN 3i CBATMM MNpectonom Bif imeHi YropwuHn Bege MiHicTtep-
CTBO 30BHiLLHIX CNpaB — Yyepe3 OyAanewwTcbKoro HyHuis abo yropcbkoro nocna npu Ceatomy Mpectoni.
BnHATKOM i3 LibOro NpaBuia MOrn By T KOHTAKTU KHA3A-NprMaca 3i CBATUM [pecTonom, siki BUNImBaTb
3 NOro penirinHo-agMiHicTpaTUBHOI topucamnkuii. Nepen HagaHHAM noconbcTBy Npu CBATOoMy NpecToni
3BITiB MPO CnpaBu B KynbToBI chepi MiHiCTepCcTBO 3aKOPAOHHUX CrpaB NOBUHHO 6yno npoiHdopmyBa-
TV NPO CyTb BUpPiWeHHA cnpaB MiHiCTepCcTBO KynbTypu i JicTaTy Bi OCTAaHHbOIO BiAMOBIAHI CXBaneHHA.
KOHTaKTW 3 BULLOIO KNeprKanbHOW BMafoo 3anuwannca B komneteHuii MiHicTepcTBa KynbTypu, a npo
HaMBaXXNMBiLLi NTaHHA NOTPIOHO 6yNIO [OMNOBIZATY NPeM’EP-MiHICTPOBI [2, K-63, 1922-34.t.sz.n.].

AKLO BCTAHOBNEHHSA AVNMIOMATUYHUX BiAHOCUH AO3BONANO BiNblU-MeHLI ONepaTMBHO BUPILLYBaTX No-
TOYHI NUTaHHA GYHKLIOHYBAHHS KaTONULbKOI LLEPKBY B YTOPLLUMHI, TO Ha FnobasibHilLOMyY MpaBOBOMY PiBHi
perynoBaHHA AepXKaBHO-LEPKOBHMX B3aEMUH Y KpaiHi BYUMarano CTBOPEHHS BifnoBigHOI NpaBoBoi 6asu.
TpagunuiiHo NTaHHA XNUTTA Napadin Ha TepUTOPIl OKPEMMX AeprKaB, KOHTAKTIB i3 AeprKaBHUMMW iHCTUTY-
LiAamMK, CTaHy Ta IOPUAMYHOIO CTaTycCy HauioHanbHOI uepksu CeaTvi MpecTton 3aBXay Hamarasca Bpery-
NbOBYBaTY LAXOM YKNafaHHA 3 Aep)kaBamMu crielianbHMX JOrOBOPIB BCEOCAXKHOIO XxapaKkTepy B pamkax
MiXXHapOoZHOro nNpaBa — KOHKopZaTiB. KoHKopaaT y pamkax KaHOHIYHOMO MpaBa O3Hayae yrogy, yKnageHy
MiX 1ep>KaBoto Ta NPeACTaB/IeHO B 0CO6i Manu pYMCbKOrO KaToNMLbKO LIEPKBOLO, AIKa PErysitoe Ans Ka-
TONVIKIB, KOTPI MPOXKMBalOTb Ha TepUTOPIT AaHOT Aep>KaBy, MOPSAA0K PO3B’'A3aHHA Tak 3BAaHNX «3MilLaHMX Nn-
TaHb» (rex mixtae) y noBHOMyY 06cA3i ab0 4aCTKOBO Ha AOBrOTPYBay NepCrekTuBY 3 ypaxyBaHHAM iHTepeciB
060x cTopiH. [MoKa30Bo, 1O 3a BCIO icTOpito KoHKopAaTiB o 1920-x pp. CeATuiA MNpecTon yknas Maixe ABi
COTHIi TaKMX AOrOBOPIB, NPOTE }KOAHOTO He OyNo yKknaaeHo came 3 YropumHoto [5, old. 315-325; 6; 7, s. 78].

Llogo yropcbkoi uepksu CeaTtui [pecton y Mi>KBOEHHWI Nepiof MaB e OA4HY BaXKMBY MNO3ULiI0, AKY
[OBOAMB Yepes HyHLis. BoHa nonarae B 3acyXeHHi akTUBHOI MOAITUYHOI AiANIbHOCTI 3 6OKY CBALLEHMKIB.
MeBHO0O Mipoto Lie Byna peaKuis Ha Te, WO HM3Ka YITOPCbKMX KaTONMULbKMX CBALEHWUKIB MOrof»KyBanacs
Ha [enyTaTCcTBO B NapsiameHTi. LA npakTuka 6yna 3anoyaTkoBaHa e 1918 p., a cepen aenyTaTis MepLunx
HauioHanbHUx 360piB KiNbKiCTb CBALLEHHOCNYKUTENIB Oyna 0CO6/IMBO BMCOKO. 3arasom OTPUMAHHSA
ZenyTaTCbKMX MaHAaTiB AOMYyCKanoca KaTonnubKUMy KaHoHamu 3 fo3eony Ceatoro Mpectony un komne-
TEHTHOrO OpAMHapiyca, ane B odiliiHoMy AOKYMeHTi Big 1927 p. nogibHy posnb Knipy 6yno ¢popmanbHo
3acypkeHo: «KapauHan [lep>kaBHui cekpeTap 3acTepira€ yropCbKux €ENMCKONIB, WO Ha NifCTaBi NyHKTY 4
KaHOHY 139 cBALLEHWKY, KOTPI 3aiMaloTbCA AYLINACTMPCHKOIO JiANbHICTIO, HE MOBUHHI MaTX MNPaBo Ha Je-
nyTaTCbKe NPeACTaBHULTBO, A iHLUNM CBSLLEHVKAM NMOBUHHO Oy T 0OMeXeHe HafiaHHs Takoro npasax» [1].
€nnckoncbka Kapenpa NpuinHANa pilleHHA He onpunogHIoBaTK Ui BUMmorn Ceatoro lNpecTtony, ocKinbku
X ONpUNOAHEHHA 0fPa3y »K CYyTTEBO YCKMAAHM0 OM NONOXKEHHA KoaniUinHOI XpMCTUAHCBKOI NapTii, B a-
Bax AKoi B HauioHanbHUX 360pax pi3HOro CKMIMKaHHA OYN10 He MEHLL HiXK 5-6 NpefCcTaBHUKIB. KaTonnubki
CBALEHUKM OynK | B NaBax ypsagoBoi NapTii, i y BepXHi nanati napnameHTy. Pasom i3 4um 6yno npunHaTo
KOMMpPOMiCHe pilleHHsA HagaBaTy NapadisfbHUM CBALLEHUKAM [03BiN 6a0TyBaTVCA B NapiamMeHT fviLle
B TOMY pa3i, AKLLO BOHM MNOTYpOYOTLCA NPO CBOro 3aCTYMHUKA Ha Nepiog Aii cBoro MaHaaTy.

3HAYHUN BHECOK Y PO3BUTOK YrOPCbKO-BaTMKAHCBbKUX B3aEMUH Yy 1930-i pp. 3pobuB o6papoBaHuii
npodecinHun gunnomart . bepua, AK1i cToAB Ha Yoni noconbcTBa YropwmHu npu Ceatomy MpecToni 3
1927 no 1938 pp. i NOCNiAOBHO BiACTOOBAB HaLiOHalbHI iHTepecn CBOEI KpaiHu. BogHouacy 1930 p. Bia-
6ynacA 3miHa i B anoCToNbCbKil HyHUiaTypi B ByganelwuTi: 24 noTtoro HyHuiem 6yB npusHadyeHun A. PoTTa;
13 TpaBHA BiH NepefaB pereHToBi CBO Bipuy rpamoty [2, K-62, Protokoll Oszt. Vatikan. 16. d. Angelo Rotta
dosszié; 10, old. 165-175].
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HesanexHo Bif Oyab-AKoi no3uuii BatmkaHy noniTMuHi 3maraHHs, Wwo toumnnca B YropwuHi y 1930-
X pp., BIIVBaNV Ha BUPILLEHHA BaXKNTMBUX NUTaHb YrOPCbKOT PenirinHoi NoniTuKky. 1 >KoBTHA 1932 p. po3-
MoYaB BUKOHaHHA CBOIX 060B'A3KIB HOBUI Mpem’ep-MiHicTp KpaiHu [. l[embeLl, i nepLIoo Noro 3akopaoH-
HOO MOI3KOI0 B LbOMY CTaTyCi CTaB Bi3UT Ao Pumy. 12 nnctonaga Toro » poky BiH OyB 3anpoLleHunin Ha
ayfieHUito o nany pUMCbKOTO, Bifi AKOTO AicTaB HaMBULLY Haropogy, Lo MoXe NPUCYaXyBaTUCA HEKATO-
NLBbKOMY rofoBi ypaay, — opaeH Mia. Pe3ynbtaty Lboro Bi3nTy HalbinbLu ACHO BifobpakeHiy pro memoria
nocna YropwmHu npu Ceatomy Mpectoni [l. bBapuum — 3anncku, cknageHoi nocsom ana npem’'ep-miHictpa.
Y Hili Big3HaueHo, Wwo nonpu 6yab-aki dopmanbHi o3Hakn Bumoru CesaTtoro Mpectony Wopo feakux ac-
NeKTiB penirinHol NONITUKN YropLUHM 3aNULLalTbCA He3MIHHMMW. Taky no3uuiio NiagTBepakeHo NpuH-
uunom «suaviter in modo et fortier in re» («3a BBiUNMBOI popmun CyTb pillyya i TBepaa») [2, K-105, 38.cs.
M-121/pol.-1932. 1-7.fol.].

Y 1930-X pp.. AeprKaBHi Aiavi YropLmHn, 30Kpema npemM’ep-MiHiCTp i MiHICTpK, MoYanu 4acTo 34iAcCHI0-
BaTW Bi3UTK B PM y 3B'A3KY i3 BCTAHOBJIEHHAM TiCHUX «APYXHiX» CTOCYHKIB Mi>K YropLyuHoto Ta ITanieto.
Mig yac Takmx Bi3WTiB BOHW HepigKo Npocunu aygienuii B nanu. LLlogo npem’ep-miHicTpa, TO, K 3a3Havaey
cBOIX Memyapax [l. bapua, KoxeH noro Bi3nT [0 PrMma cynpoBoA»KyBaBCA 3yCTpiyuyio 3 Nanoto, Wo 3MiLHIo-
Basno 3B'A3KM YropwmHu 3i CBATMM [MpecTonom. BapTe yBaru Te, Lo Ha ayfieHLii B nanu B fOCNIAXKYBaHWI
iCTOpUYHUI Nepiof NobyBanu He TifIbKW KaTONMKK (K, Hanpuknag, AUPeKTop YropCbKoro HalioHabHO-
ro 6aHky (1928-1938) i npem’ep-miHicTp (1938-1939) b. IMpeai, MiHICTP OCBITY | 3aKOPAOHHUX CMPaB, ABiYi
npem’ep-MiHicTp (3okpema 1939-1941) M. Teneki, MmiHicTp KynbTypu (1922-1931) K. doH Knebenbcbepr), a
" npem’ep-MiHicTp (1921-1931), pedopmar |. betnen, npem’ep-miHictp (1932-1936), eaHrenicT [J. fembew,
npem’ep-miHicTp (1936-1938), pedopmar K. JapaHbi. YHikanbHMM BUMagKoM B icTopii gunnomarii 6yno Te,
wo, nepebysatoun B Pvmi, npo aygieHwito B many Nonpocus MiHicTp 06opoHu YropwmHm B. Pegep. MNMocon
[. Bapua nuwe TakoX Npo Bi3nT fo BaTnkaHy BoceHn 1936 p. pereHta M. [opTi 3 apy>kuHoto. 3i ciis nocna,
3arasioMm pereHT crnpaBuB Yy BaTuKaHi rapHe BpaKeHHs, ane i 6ynu o Hboro neBHi 0COOMCTi aHTMNaTIl, ya-
CTKOBO TOMY, LLIO MOFO He BBa<anl 3a PaHrom PiBHMM i3 KOPONAMN AK rMaBaMuy JepKaB, afie PereHTCTBo
BBaykasoca TMMyacoBum. Monpu Taki ocobucTi BiguyTTs MO CyTi Bi3UT pereHTa nocnpuss we Ginblomy
3MiLYHEHHIO BiAHOCKH MiX YropLmHoto i BatukaHom [4].

25 tpaBHA 1938 p., Ha NoYaTKy EBXapuUCTIMHOrO CBITOBOrO KOHrpecy B byganewTi, AKMIA CTaB HanryyHi-
LUOIO | HaMBAX/IMBILLOIO MoAi€to XX CTONITTA B KUTTi yropCbKoro Katonuuusmy, [l. bapuy 6yno BigknnkaHo
3 BatukaHy. Hosoro nocna go Ceatoro lNpectony, 6apoHa I. Anopa, 6yno npusHayeHo 24 rpyaHa Toro x
poky. 19 ciuHa 1939 p. HOBWIA NOCON Nepefas CBOLO Bipuy rpamoty nani Mito X (Mprban3Ho 3a Tpy TUXHI
[0 cmepTi ocTaHHboro 10 ntotoro 1939 p.). Micna Lboro NpPU3HaYeHHA OPYXHi BIZHOCKMHM YropLymHu Ta
Casartoro lNpectony gictanu HoBoro imnynbey [2, K-105, 10.cs. 1/1939].

'AHomauiﬂ.

AHani3 ictopnyHuin $akKTiB, NOB'A3aHMX 3i BCTAHOBMIEHHAM AMMIOMATUYHMX BiAHOCUH Mi>K HOBOIO
YropcbKoto iep»aBolo, WO BMHMKNA Ha Mani €Bponu nicna posnagy Asctpo-YropwumHu, Ta CeaToro [Mpe-
CTOJly BUMArae€ 4iTKkoro po3yMiHHA MNOMITUYHOI CUTYaUil, WO CKNaganaca Ha Ton Yac B €BPONI, a TaKOX CyTi
1 XapaKTepy KaToNuMLUbKOI LLIepKBIY Y CBITOBOMY Ta HaLliOHalbHOMY BUMipax.

Ha rno6anbHiwomy npaBoBOMY PiBHi peryntoBaHHA AepKaBHO-LEPKOBHMX B3aEMUH Y KpaiHi BUMarano
CTBOPEHHS BigNoBiAHOT NpaBoBoi 6a3u. BapTo 3a3HauUnTK, WO 3HAYHWUIA BHECOK Y PO3BUTOK YropCbKo-Ba-
TUKaHCbKMX B3aeMUH y 1930-i pp. 3pobms npodecinHnin gunnomat [. bepua. JocniaxeHo ocob6nmBocTi
aianbHocTi []. Bepua, AKMIM CToAB Ha Yoni NoconbCcTBa YropwmHu npu Ceatomy lMpectoni 3 1927 no 1938
pp. i NOCNigoOBHO BiACTOOBAaB HaLiOHasbHI iHTEpecn CBOEI KpaiHu. OcobnmMBoCTi ANNITOMATUYHKX BigHO-
CVH MiX YropuwmHoto Ta Ceatym [pectonom y nepiog Mixk BOMa CBITOBMMM BiliHaMM NpoaHani3oBaHo B
pocnigkeHHi. B gocnigeHHi onncaHo foBoni YCNiWHWIA PO3BUTOK ABOCTOPOHHIX B3aEMUH HaMNPUKiHL
20-x -y 30-i pp. XX cT.

HocnigxeHo cniBnpauto Yropcbkoro ypagy, YropcbKol KaTonvubKoi uepksu Ta CeaToro lMpectony B
1938-1941 pp.

OcobnuBocTi poboTK 3 NIArOTOBKN BCTAHOBJIEHHA NMPAMUX AUMIOMATUYHUX BIAHOCUH MK Yropim-
Hoto Ta CBATUM [MpecTonom 4ocnia»keHo B CTaTTi.

lNpoaHanizoBaHO 3HaueHHA TpiaHOHCLKOro MMPHOro AOroBOpPY B KpaiHi. [prpoaHo, wo TpiaHOHCbKMI
MVPHWIA JOTOBIp HaZjlaB HOBOMO MOLUTOBXY /1A BCTAHOBMIEHHA AUMIOMAaTUYHUX BiZHOCKH MiX YropCbKoto
[EPKaBOIO Ta iHWNMM Cy6'EKTaMM Mi>KHapOAHOro Npasa.

HocnigXeHo NOHATTA «<KOHKOpAaT». BapTo 3a3HaunTy, WO TPAAULINHO NUTAHHA XUTTA napadin Ha
TEPUTOPIl OKPEMNX AepPrKaB, KOHTAKTIB i3 AepKaBHUMUY iHCTUTYLIAMW, CTaHY Ta OPUANYHOTO CTaTyCy Haui-
OHanbHoI uepkan CeATUI [MpecTon 3aBXAM HaMaraBCa BPerynboByBaTU WAAXOM YKafaHHA 3 feprkaBa-
MU crevlianbHUX 4OrOBOPIB BCEOCAXKHOIO XapaKTepy B pamKax MiXKHapOAHOro npaea — KOHKopAaTiB.
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Ona YropwuHn, AKka nicna po3snagy imnepii Ta peBontoLii Hamaranaca BU3HauUMT CBOE HOBE MicCLie Ha
NoJIiITUYHIN Mani EBponu, BCi NOTOYHI penirinHO-NoNiTUYHI NUTaHHA Man Barome 3HaueHHsA A 3abesne-
YEeHHA AK CYCMniNbHOI KOHCOoNIAaUil i BHYTPILLIHbOrO NPaBonopPA[KY.

'Annotation.

An analysis of the historical facts surrounding the establishment of diplomatic relations between the
new Hungarian state that emerged on the map of Europe after the collapse of Austria-Hungary and the
Holy See requires a clear understanding of the political situation in Europe at the time and the nature and
character of the Catholic Church in the world and national dimensions.

At a more global legal level, the regulation of state-church relations in the country required the cre-
ation of an appropriate legal framework. It is worth noting that a significant contribution to the develop-
ment of Hungarian-Vatican relations in the 1930s was made by the professional diplomat D. Bertz. The
peculiarities of the activity of D.Bertz, who headed the Hungarian embassy to the Holy See from 1927 to
1938 and consistently defended the national interests of his country, have been studied. The peculiarities
of diplomatic relations between Hungary and the Holy See in the period between the two world wars are
analyzed in the study. Successful development of bilateral relations in the late 20’s - 30’s of the twentieth
century described in the study.

The peculiarities of the work on the preparation for the establishment of direct diplomatic relations
between Hungary and the Holy See are explored in the article.

The significance of the Trianon Peace Treaty in the country is analyzed. Naturally, the Treaty of Trianon
gave a new impetus to the establishment of diplomatic relations between the Hungarian state and other
subjects of international law.

The concept of “concordat” is studied. It should be noted that traditionally the Holy See has always
tried to settle the life of parishes in individual states, contacts with state institutions, the state and legal
status of the national church by concluding special comprehensive agreements with states under inter-
national law - concordats.

For Hungary, which after the collapse of the empire and the revolution was trying to determine its new
place on the political map of Europe, all current religious and political issues were important to ensure
both social consolidation and internal law and order.
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'BI/IKnaA OCHOBHOro marepiany. 3 nucronaga 1918 p. ABcTpo-YropLuHa, o cknagy AKoi Ha Ton
yac BXoAwno TakoX 3akapnatTsa, KanitynioBana nepepj Bicbkamu AHTaHTW. baratoHauioHanbHa AB-
CTpo-YropcbKa imnepia ¢pakTMYHO po3nanacs; NocTano NUTaHHA NPO Noganbluy A0S0 HAPOAiB, AKi Ha Ton
nepiof Hacenanw ii Teputopito. NprUpPoaHO, WO He OMUHYNO Lie NUTaHHA | 3akapnaTTa. binbwicTb Hapogis
TOro4yacHoi iMnepii NoCTaBUAN NUTAHHA MPO YTBOPEHHS BNAaCHOI AeprkaBu. Tak, 28 »oBTHA 1918 p. 6yno
NPOrooWEHO YTBOPEHHA He3anexxHoT YexocnoBaLbKoi pecnybniku, 16 nuctonaga — YropwuHu, 1 rpya-
Hs — KoponiecTBa Cep6iB, XopBaTis, CNoBeHLUiB.

o cTocyeTbca 3akapnaTTsa, TO B MiCLLEBUX MOMITUYHUIA KOMax Moyvano o6roBoproBaTUCb MUTAHHSA
YTBOPEHHA Ha TepuTopii 3akapnaTTa aBTOHOMHOI OANHULi B CKnadi OfHI€El i3 cycigHix gepxas. Cycninb-
HO-MONITUYHA 06CTaHOBKA Ha 3akapnaTTi B TOI nepiog 6yna cknagHoto. OCHOBHI NOAITUYHI CMAW WoOAo
noZanbluUoi JOAi Kpako OCTaTOYHO He BM3HAYMINCD, WO B CBOIO Yepry BUKJIMKANIO HECTabiNbHICTb B Kpai.

Ha novyaTkoBOMy eTani MOXHa BUAINUTK ABi OCHOBHI KOHLeNUil, AKi 6ynn BUCNOBNEHI i NigTpumaHi
Pi3HMW NONITUYHUMU fifAYamMun Ta NPeACTaBHULBbKUMIN OpraHamun HaceneHHA 3akapnatTa. lNeplwa KoH-
Lenuia - aBToOHOMi3aLis 3akapnaTTs B pamkax YroplymHu, ska byna BUC/IOBIEHa Ha NepLIoOMy 3acifaHHi
Yxropogfcbkoi HapoaHoi pagu 9 nucrtonaga 1918 poKy. YropCbKuin ypag, Hamaratoumcb 3anuwmtin 3a-
KapnaTTa B CKNagi YropwuHy, NiaTpruMaBs Lo igeto | po3noyas akTUBHI Ail ana ii peanisauii. Cepep Takmnx
Ai NoTPi6bHO Ha3BaTW CKMKaHHA fo bypanewTy npeactaBHuKiB PycuHcbKoi HapoaHoi Pagu, nigrotoBka
NPOEeKTY aBTOHOMil, TOLWO. BKa3aHa fianbHICTb Mana pe3ynbtaTtoM NporofoLeHHsA 3rigHo 3akoHy N210 Big
21.12.1918 p. aBTOHOMHOI “PycbKoi KpaiHn” 3 ueHTpom y M. MykaueBo. Peani3aLis Lboro npoekTy cTana
HeMOX/MBa Yepes Te, Wo B 6epesHi 1919 poKy B YropLuymHi npoiwnia couianicTMyHa peBontoLis, BHaci-
[OK AKOI Blaga byna 3axoneHa 6inblioBrKamu i yTBopunack PagsiHcbKa pecnyb6rika.

Opyroto 6yna KoHuenuis Bo33'€AHaHHA 3akapnaTtTa 3 YKpaiHoto, sika 6yna niatpumaHa J1lo60BHAH-
cbKoto-TpAawiBcbKoto, XycTcbkoto, Ciretcbkoto Ta CBanAaBcbKoo pagamu. OgHUM 3 BUPILLANbHUX MOMEH-
TiB, AKUI XapaKTepun3yBaB MiATPUMKY TaKOro LWAXY NMoganblUoro po3BuTKY 3akapnatTs, 6ynu XycTcbki
360pwu, Aki Bigbynuca 21 ciuna 1919 poky. OpraHizatopamu 360pis Buctynunu M. Bpawaiiko, tO. bpa-
wawnko, M. lonvHan Ta iHWi genytatu Big Mapamopouy Ha byganewtcbkoMy KOHrpeci NONITUYHUX CUN
3akapnaTTs, AKi NOKNHYMN KOHIpec AOBIAABLINCH MNPO Noro MeTy [2; ¢. 49-54]. Y npuitHATIn 360pamm yx-
Basi 6yno BKa3aHo, L0 PYCMHCbKI KOMITaTV MOBUHHI 3'€QHATMCD 3 YKPaAiHOIO Npu YMOBi 3ab6e3mneyeHHs im
aBTOHOMHOrO CTaTyCy B HOBIll jlepXaBi.

loen BxopKeHHs 3akapnaTTa Jo cknagy YexocnoBayunHuy Brieplue Gyna BUCIOBAEHA Nif Yyac 3aBep-
WweHHA lNepLuol CBITOBOI BiHM Ha amepUKaHCbKOMY KOHTUHEHTI. YecbKi nonitTnuHi Kona Ak nepep lNep-
LLOKO CBITOBOIO BiMHOIO, TaK i Ha Tl NOYaTKy He pPO3riAfany NUTaHHA NPO YTBOPEHHA CMiNbHOI filepXaBu 3
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YrOpCbKUMU PycriHamMK, a TakoX He BUpaXKanu GaxkaHHA NPUEAHATU TepuTopito 3akapnaTtTa Ao cKnagy
HOBOYTBOPEHOT YeCbKO-C/TOBALbKOI ilep»aBu. BoHM BBaXkanu Lo TepUTOPIto AK TaKy, AKa 3HaX04UTbCA Y
chepi pocincbknx iHTepecis. Y NiaTBepAXKeHHA Liboro GpakTy MOXKHa HaBeCTU MEMOPAHAYM, BUTOJTOLLEHNI
Macapuikom B M. PoTTepaami B oBTHi 1914 p., a Takox ioro memopaHaym Independent Bohemia 3 TpaBHsA
1915 poky. KapTa MaiibyTHbOI YexocsioBaLbKoT AepkaBu, AKy Macapuk Hakpecnus B 6epesHi 1915 poky,
nepebysatoun B MeHeBi, BK/toUana nviie HEBUIMKY YacTUHY MalnbyTHbOT MNigkapnatcbkoi Pyci. KopaoHu
AepKaBu ByNv HAKpecsieHi CNnpaoUnch Ha eTHOrpadiuHMA MPUHLMM, TOOTO Ha PYCUHCbKO-C/TOBALIbKO-Y-
ropCbKnin eTHIYHNI KopAoH. [Joka3om Toro, Wwo Macapuk He BKo4YaB 3akapnaTTa Ao chepwu iHTepeciB
UYexoc/ioBauumMHM TaKoXK MOXe CJTyryBaTuh Tefierpama MiHicTpa 3akoOpAoHHUX cnpaB TMuyacoBoro ypagy
Pocii NaBna MintokoBa Big 19 6epe3Ha 1917 poKy Ha siky nocunaetbca MNeTtpo Crepyo B CBOI MOHOrpadil
(Kapnato-YkpaiHcbka geprkaBa.-JIbBiB, 1994). 3rigHo ui€i Tenerpamm Pocia uepes cBOro MiHicTpa BUCO-
BWSIa Nporpamy LWopo noginy ABCTpil, B SIKi BKa3ana, wo ABCTpis i YroplyHa matoTb 6yTh YyTBOPEHi B
MeXax CBOIX eTHorpadiuHNX KOPAOHIB, @ ManopyCbKi TEPUTOPIT MaloTb NPUERHATNCA [0 “Hawwoi” YKpaiHu.
3i 3micTy ui€i Tenerpamu M. Ctepyo pobuUTb BUCHOBOK: “B oKpecneHHs “Manopycbki Teputopii” Miniokos,
0YeBMAHO, 3aUNC/ioBaB i “YropcbKy Pych’, 60 nepep TM roBopus Npo YropwyHy i konv 6 BiH MaB Ha
yBasi nvwe MannunHy, To roeopms 61 6yB NPo “ManopycbKy Teputopito” (B ogHuHI)" [52; c. 91. Buxopsun
3 Uboro, MacapuK He Mir po3paxoByBaTh Ha YropcbKy Pycb AK Ha YacTUHY MainbyTHbOI YexocnoBaLbKoi
pecnyoniku.

CrnoBaubkKi NOAITUKM He BUCNOBOBaNU ifel NnpuegHaHHA 3akapnatTa o cknagy YexocnoBayumHm
TakoK. CnoBayuMHa Mana fOCTaTHbO BJIACHMX NPO6eM, MOB'A3aHNX 3i CTAHOBJIEHHAM CBOrO HApoay fK
PIBHOLIIHHOIO €BPONENCbKOro Hapody. bansbKicTb pyCMHCbKO-YKPaiHCbKOro eTHOCY Ta MOro CxXoxXi npo-
6nemMn Ha TepeHi YropLuHN He BUKMKany 6axaHHA AKMMOCb YMHOM MOHEBONUTU el Hapog. binbwe
TOro, B yropCbKOMy MapiiaMeHTi BUCTYMatum 3a He3anexHiCTb C/I0BaKiB CNoOBaLbKi Aeneraty BUMaranm
HafaHHA He3aneXHoCTi | IHWNM CNIOB'AHCBKM HapoAaM, y TOMY YnCHi | pycrMHaMm.

Hanbinbly akTVBHICTb y BUPIiLIEHHI NO4ANbLLOro cTaTyCcy 3akapnaTTa BUABUIAN aMepPUKAHCbKI pycu-
HW. |gea BxogXeHHA 3akapnaTTa fo cknagy YexocnoBayumHu Bneplue BUHMKAA Nig vac MNepLwoi ceitoBoi
BiIHV CaMe Ha aMeprKaHCbKOMY KOHTUHeHTI. BoHa Byna Hacnigkom criBnpaui Mi>k cflioBaLbKUMM | pycuH-
CbKumK emirpaHtamu B CLLA no BupilleHHIo TOTOXHUX Npobsiem 060x HapopfiB Sk Booma (B YropLiuHi),
TaK i B emirpadii. lNepLui KOHTaKTK MiX ABOMa eMirpauiaMmu gatyoTbca apyroto nonosuHoto XIX ct. MNpea-
CTaBHUKKM 060X Aiacnop akTVMBHO CMiBMpaLOBann NepLw 3a BCe Y rasysi BM3BOJIEHHA BIACHMX HApOAiB
3-MiJ yropCcbKoro Bnvey.

Mpotarom 1918 poKy amepuKaHCbKi PyCMHM HaMaranuca BUPIWNTK oMo 3akapnaTTa Lie nuvie Ha
TEOpPETUYHOMY PiBHI. Y Liei nepiog NpeAcTaBHUKM Pi3HUX TeUill AUCKYTYBaAN HAaBKOIO NUTAHHA MalibyT-
HbOro cTaTycy 3akapnaTtTs.

AMepurKaHCbKO-pycbKa HapoaHa 060poHa, fka Oyna 3acHoBaHa B [iTcbypry Ta kepoaHa M. Mauy-
TOl, NpeAcTaBnAna coboto pycodiibCbKUii i, 4O NEBHOI Mipy, NPaBOCIaBHMIA HANPAM Ta OpiEHTyBana-
CA Ha NpUEQHaHHA TepuTopil 3akapnaTtTa go YexocnosauumHu. [pyna akTUBICTIB, AKa KOHCOMigyBanaca
HaBKos1o 0cobu KaTKoBUYA, KOHDECINHO FPEKO-KaTONMLbKa, OPIEHTYBaANACh Ha YTBOPEHHS HE3aNeXHOT
faepxaBu. Y cepefoBuLLi aMepUKaHCbKUX PYCUHIB Bynu 1 iHLWi nornsam Ha noganblinii pO3BUTOK Kpato,
AKi 6y NOB'A3aHI 3 BU3BOJIEHHAM Or0 3-Nig BNagun YroplwmnHuy, abo 3 3annweHHAM noro B ii cknagi 1a
HafaHHAM aBTOHOMHOIO CTaTyCy.

23 nunHa 1918 poky B lfomcTepi (MeHcinbBaHiA) BUHMKNA AMepriKaHCbKa HapoaHa paga Yrpo-PycuHis,
OCHOBHOI0 METOI0 AKOT ByNa KOHCoNiAaLia PYCUHCbKUX eMirPaHTiB Pi3HMX Teuil HABKOO €ANHOT KOHLen-
Lii noganbLoro po3BuTKY Kpato [5; . 62].

Micna 6araTbox ANCKYCin AMeprKaHCbKa HapofHa paga Yrpo-PycuHiB gopyunna agBokaty I MaTtko-
BMYY MiAroTyBaT MEMOPAHAYM, 3 AKUM 61 aMepUKaHCbKi PYCUHM MOFN 3BEPHYTUCH [0 aMepUKaHCbKO-
ro npe3ngeHTa 3 NPoxXaHHAM NPO AOMOMOrY y BUPILIEHHI NoAasbLUIOT A0 PYCMHCBKOTO Hapoay.

PKaTKoBMY 3anponoHyBaB NPoeKkT MeMopaHayMy 1 K0BTHA 1918 poky AMepurKaHCbKil HApOAHI pagi
Ha il 3acigaHHi B CKpeHTOHI, AKMIA nicna obroBopeHHA 6yB NpuinHATUIA Pagoto. Y memopaHayMi KOpoTKo
XapaKTepusyBanaca TepuTopis, Ha AKiN XNBYTb PYCMHN, iHiLiaTBa amepuKaHCbKUX PycuHiB. [icna uboro
6y10 BUC/TIOBNEHO MPOEKT TPbOX aNibTEPHATUBHUX LUIAXIB MOAAMNbLIOIO PO3BUTKY 3aKapnaTTa:

1) LLlo6 yropcbki PycuHm gictanu noBHY He3anexHicTb. AKLWO Le 6yno 6 HEMOXIMBO -

2) 3'epHaTuncsa 3 PycvHamm B fannuuHi i BykoBuHI Ta yTBOpPUTY CninbHy Aepxkasy; AKLWO i Le byae He-
MO/TMBO -

3) OTprMaT HanwmnpLLy aBTOHOMIIO Y cKnagi YroplmHu [6; c. 49].

21 xoBTHA 1918 poKy fenerauisi yropCbKUX PYCUHIB 6yna NpuiiHATa aMeprKaHCbKUM Npe3ngeHToM
BinbcoHom, AKUI BigirpaBaB Ba)KNUBY posb y npoueci GopmyBaHHA HOBOI MOMITUYHOI KapTh €Bponu.
BinbCcoH 3a3HaumB, Wo nepLui ABa NYHKTU MEMOPAHAYMY € HepeasnbHi, Kpim uboro CLUA He 6yayTb Ha-
[aBaTuh JonoMmory y ix 3aiicHeHHi. Peanizanis TpeTboro BapiaHTy, TO6To aBTOHOMIT YropcbKoi Pyci, € uin-
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KOM peasibHa, afe MOBa Ma€ TV NPO aBTOHOMIO He B pamKax YropLiuHu, a B cknagi 6yab-sKoi cyCigHbol
CNOB’AHCBbKOI Aep»aBu [6; c. 49].

Ckopille 3a Bce AMeprKaHCbKa HapofHa paga Yrpo-PycuHiB odikyBana nofibHy BianoBiab, OCKiNbKy
NPOTAromM HeOBroro Yacy akTuBi3yBasla KOHTaKT/ 3 NifepomM yecbkoro Brn3BosibHoro pyxy T . Macapwu-
KoMm. Tak, 23 »oBTHA 1918 poKy AMeprKaHCbKa HapogHa paga Yrpo-PycuHis 6yna npuiiHATa A0 CKna-
Ay LleHTpanbHO€EBpOMNencbLKOro femoKkpaTMyHoOro cotosy, Ha yoni 3 T.I. Macapukom. MKaTkoBumy nignmcas
[MporonoLweHHs He3aneXHoCTi, IK OAUH 3 NPeACTaBHUKIB ABaHAAUATU NOHEBONIEHUX EBPOMENCbKNX Ha-
pogis. MNepen NignNMcaHHAM LbOro AOKYMEHTY B CBOEMY BUCTYNI BiH NigKpecnus BigocobneHictb yrop-
CbKMX PYCUHIB Ta iIX He3aneXKHiCTb Bif YKpaiHUiB, Mpy 4bOMYy AOAAB, O He ANBAAYNCH Ha MOXKITNBY MOBHY
6/1M3bKICTb MiXK MMM fBOMA HapogaMu, iX Ha MPOTA3i JOBroro yacy posginsae icropis.

Y Tolh e aeHb, AMepurKaHCbKa paga Yrpo-PycuHis B ocobi XKaTkoBnua novana neperosopu 3 T.I.
Macapunkom Woao MOXANBOCTI BXOAXKEHHA 3aKkapnaTTa Ao cknagy YexocnosauuuvHw. Iig yac nepero-
BopiB PKaTKoBUY BpyumB MacapuKy Konito MemMopaHayMy yrpo-pycurHis go npesngeHta CLUA, o akoro
OCTaHHiIl NOCTaBMBCA 3 0CO6MMBOIO yBarot. KomeHTytoun neperosopu 3 I. )Katkosunuem, T.I. Macapuk
y CBOIl Npaui “CeiToBa peBosntoLis” 3a3HaumB, WO He AUBAAYNCL Ha BUCIIOBIIEHT HAM Npobnemun rocno-
Japcbkoro, ¢piHaHCOBOrO, KyNbTYpPHOro, KOHPECINHOro xapakTepy, AKi MOXKYTb BUHUKHYTU Yy BUNAAKY
BXOKeHHA 3akapnaTtTa o cknagy YexocnoBauumHu, aTKoBWY Ta iHLWI YneHun generadii, 3Ba>KMBLUIN BCi
nepesarv i HeoNiKkK, BMPa3UIN NepekoHaHHS, WO HaKpaLl ol NepcnekTUBO NoAanbLOro PO3BUTKY
3akapnartTa € BxogxeHHs noro go cknagy YCP [5; c. 62]. He gnBnaunco Ha Te, Wo 3akapnaTtTa paHile He
po3rnaganocb Hi Macapukom, Hi iHLWMK BNAMBOBUMUN YECbKMMUW NOMITUKAMM B KOHTEKCTi YexocnoBay-
YMHW, YecbKa MoJIiTUYHa eniTa y CBOIl GiNbWOCTi JOCUTb CKOPO 3P03yMina BCi BUrOAW Bif BKIIOUYEHHA
3akapnatTta go HosoyTBopeHol YCP. Tum He meHwWe, fyMKY, BUcnosneHi Macaprnkom 3 NpuBoAay BXO-
[PKeHHA 3akapnaTtTa Ao Uiel AepaBu, CBigYaTb Hacamnepes Npo Te, WO 3alMLWAlYNCb JEMOKPATOM,
BiH He MaB 6akaHHA MOHEBOJIIOBATY OYAb-SKUIA HAPOA, BKIOUMBLLM NOrO A0 CKSlaZy HOBOYTBOPEHOT
YexocnoBayumHu. binblie Toro, 6axkatoum YHUKHYTU MOXIIMBUX BHYTPILWHIX KOHPNIKTIB y HOBOYTBOpE-
Hi gepxaBi, Macapuk xoTiB, Wwo6 BMbip NigkapnaTcbKux pycuHiB, abo npuHanmHi ix nigepis, 6yB ycBi-
JOMJTEHUM.

Y x0BTHi 1918 poky y Qinagenbdii XaTkoBuYy NpoBiB Lie oaHy cepito neperosopis 3 T.I. Macapukom,
TEMOIO AKNX BYSI0 BU3HAUEHHA CTaTyCy PYCUHIB Y BUNAAKY iX NpUeERHAHHA aa YexocnoauumnHu. Mig yac
neperoBopis Macapuik 3aABUB, LLO AKLLO PYCMHM BUpPILLaTb NPUERHATACA f0 YexocnoBayumHu, To im byae
HaJlaHO MOBHY aBTOHOMit0. Ha MUTaHHA, AKMM YHOM 6yAyTb BCTAaHOBNEHI KOPAOHW TEPUTOPIT PYCMHIB, BiH
BiAMOBIB: “...KOPAOHU OyAYTb BM3HaYeHi TaK, Lo pycuHu 6yayTb 3agosoneHi” [1; c. 20]. Kpim uboro Maca-
pUVK Haragas MaTKoBMYY MPO BUCIIOB/EH] HAM pPaHille Npobnemn y BUNagKy 3'€AHaHHA PyCUHIB 3 yexamu
i cnoBakamu B OfHIl Aep»aBi.

Pe3ynbTaTtom neperoBopis 6yno BUpobneHHsA Gopmynu BXog»keHHs 3akapnaTtsa ago cknagy YCP. Bigno-
BiIHO 10 Hel 3aKapnaTTa Maso YBIlNTK [0 CKNafy YexoCnoBaLbKOi AeprKaBy, AKa Mana 6yt nobynoBaHa
Ha defepaTBHOMY NpurHUMMI. TepuTopia NiBAEHHOKapNaTCbKnxX PyCcMHIB Mana cTaTyi aBTOHOMHOIO Ofu-
HULEelo B CKNaAi HOBOCTBOPEHOI AeprKkaBu.

Mornsan Macapvika Ha gep»aBHuUI Nag ManbyTHboi YCP Ta micua pycurHiB B Ui Aepkasi y BUMAAKYy,
AKLLO BOHW BUpILLATb NPUERHATUCS [0 HEl, ByNn WPOKO “po3peKiamoBaHi” B PYCUHCKI eMirpaHTCbKil
npeci 3 TUM, LWOo6 CXUANTY BiNbLWICTb EMIrPaHTIB HA KOPUCTb “4eCbKOro” BapiaHTy BUPILLEHHA PYCUHCKO-
ro NUTaHHA. Ane, K CKOpPO 3'ACyBasioCb, BUABUAUCH NepLUi HEMOPO3YMiHHA Mk Macaprkom Ta nigepom
pycrHCbKoro pyxy sKatkosuuem. Lli Henopo3ymiHHA CTOCYBanmcb neplLu 3a BCe NUTaHHA KOPAOHIB Maln-
6yTHbOI MNigkapnaTtcbKoi Pyci. aTkoBuy, a TakoxX AMeprIKaHCbKa HapoAHa paga PycuHis BBaxanu, Wwo go
aBTOHOMIT MalOTb HanexaTtu BCi TepuTopii Maiby THbOI UEXOCTOBALIbKOT AePXKaBU, AKi HaCceneHi pycMHamu,
TOOTO TepuTopii cydacHoro 3akapnatTa Ta CxigHoi CnoBayunHW. Takuin 3micT oueBUAHO KaTKOBUY BK/1aB
iy Bignosiab Macapuka Ha NMMTaHHA WOAO0 BCTaHOBJIEHHA KOPAOHIB TepUTOPIl NiBAEHHO-KapnaTCbKux Py-
CUHIB. Macapuk, y CBOIO Uepry, BiArnoBigaoum Ha Lie 3anuMTaHHA MaB Ha YBa3i KOPAOH MiX MaibyTHbOO
YexocnoBauyumnHoo i TEpUTOPIELD, 3aceneHolo NigkapnaTtCbKUMU pycUHaMm, HAKpPeCIeHN HUM Ha KapTi
MalbyTHbOI fepkaBu Yy 1915 poui. BkasaHuin KOpAaoH nponsras no NiHii Big Yona go niBHIYHOT YacTVHM
YXropoga Tak, Wo 3ani3Hnua 3anmwaetbca 'y CnoBauunHi, a Yxropog Hanexuntb lNigkapnatcbkin Pyci, a
3BiaTK No piyuli Y go Kapnar.

PilleHHA Npo BXoAXeHHs 3akapnaTtTa Ao cknagy YexocnoBauuvHm Oyno yxBaneHo Ha 3acigaHHi Ame-
pVIKaHCbKOI HapoaHoi pagu Yrpo-PycuHis B CKpeHTOHI 12 nuctonaga 1918 poky. Y pesoniouii, NpUIAHATIN
Papoto, 30KpemMa 6yno 3a3HauyeHo: “YTobbl yrpo-pycriHbl Cb HANWNPLINMY CAMOCTOSITENIbHbIMY NPaBaMu
AKb AeprkaBa (LWTaT) Ha pefepaTrBHONM (COO3HOM) OCHOBE NPUKITIUYUANCA Kb YeXoCI0BEHCKOM AIeMOKpa-
TUyeckomn Pecny6nvku, Cb TbiMb YCNOBIEMD, UTO 40 Hallel KpauHbl JOMMKHbI MpeHaanexat BCb Opuru-
HaNbHO (Cb Havana) pyccku xynbl: Cnnwb, Wapuwb, 3emnnnHb, Abayi, lfemepb, bopwoab, Yxb, bepers,
Yroua n Mapamopolb”[3; c. 71].

I
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Micna npunHATTA Pagoto pilleHHA cepefn aMepuKaHCbKMX PYCUHIB OyB NpoBeAeHU Nnebicumt, MeTO
AKOro 6yno BUABNEHHS X CTaBNIEHHA O BUPILLEHHA NUTAHHA NPO CTaTyc 3akapnaTTa. Y nnebicuuti 6pano
yyactb 1113 pgenerartis, 3 Aknx 732 (66,42%) BUCNOBUNCA 3@ BXOAXKEHHA 3akapnaTTa go YexocnoBauuum-
HK, 320 (28,13%) - 3a 3nyKy 3 YKpaiHoto, 27 (2,43%) - 3a yTBOPEHHA CaMOCTiNHOI KpaiHu, 13 (1,18%) - 3a
006'€AHaAHHA 3 raNULbKMK | BYKOBMHCbKMMU pycHamu, 10 (0.9%) - 3a 06'egHaHHA 3 Pocieto, 9 (0.8%) - 3a
3avWeHHnA y cknagi YropwuHy, 1 - 3a 06'egHaHHsA 3 fannuuHoto [6; ¢. 50]. HeobxigHO 3a3HaunTy, Wwo y
HapOAHOMY OMUTYBAHHI He 6pano yyacTi NpaBocnaHe PYCUHCbKe HaceneHHs. MnebicymT nigTBepauB pi-
WeHHss AMepUKaHCbKOT HapogHoi pagmn Yrpo-PycuHis. OTxe, 3akapnaTTa NOBUHHO 6YNo yBINTK O cKnagy
HOBOI LiIeHTPaNbHOEBPOMNENCLKOI ieprKaBy 3i CTaTyCOM aBTOHOMII, KM NepefbayaB HasBHICTb BACHUX
rybepHaTopa, 3aKOHOAABYOro opraHy (conmy), agMmiHicTpadii, cygis. lo TepuTopii aBTOHOMIT Manu 6yTu
BilHeCEeHi BCi yropcbKi KOMiTaTu, HaceneHi pycnHamu. PilweHHA nnebicunty 6yno HagicnaHo npe3ngeHTy
Binbcony.

Bons ameprKaHCbKIMX PYyCHHIB, LLOAO NPUERHAHHS Kpato Ao YexocnoBayumHu Gyna nigTpumaHa 3 60Ky
ypAny Ui€l Aep>kaBu, OCKINbKM OCTaHHIN B6ayaB y LiboMy GaKTi MOXIIMBICTb MOCUAEHHS BIACHOT ieprKaBu
Ta NepeTBOPEHHS il y JOMIHAHTHY LIeHTPasibHOEBPOMENCbKY KpaiHy.

'AHomauiﬂ.

CTaTTA NpUCBAYEHa BUBYEHHIO NPO6AeMaTUKN MOLLYKY AePKaBHO-MPaBOBOro LWAAXY PO3BUTKY 3a-
KapnaTTaA NicnA nepLuoi CBITOBOI BiHW. 30KpeMa JAOCNiAXKYETbCA POsib aMepUKaHCbKOI fiiaCnopu PyCUHIB,
Tomawa Macapuka, ypsgy CLUA y po3Bs’a3aHHi wi€i npobnemu.

'Annotation.

The article is light the way for studying the problem of searching the state and legal way of develop-
ment of Zakarpattya after the First World War. In particular, the role of American Diaspora of Rusins, Tomas
Masaryk and the role of the USA Government in solving of this problem.
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” REGARDING THE ESTABLISHMENT OF
INVESTIGATIVE AND OPERATIONAL
GROUPS TO INVESTIGATE CRIMINAL
OFFENSES COMMITTED THROUGH FRAUD

LLlono ctBOpeHHs cnigyo-onepaTtuBHUX rpyn Ans po3crigyBaHHSA
KpUMiHarbHUX NpaBonopyLeHb, BYUUHEHUX LUSISIXOM LLaxXpancTBa

'Pavlova [\leltelfe]
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bodies, investigative and operational groups

KniouoBi cnoBa:
waxpadcmeo, KpUMIHA/IbHI NpasonopyweHHs, 83dEMO0is, onepamusHi niopo30inu, opeaHu
00cy008020 pO3C/1i0yB8AHHSA, C/1I0HO-0NepamusHi 2pynu

'nOCTaHOBKa npo6aemu. OcTaHHIM Yacom HabyBatOTb MOLWMPEHHA 3IOUNHHI Ail, BUNHEHI LWIAXOM
06MaHy Ta 3/IOBXMBaHHS [OBIPOI0, WO 3 KOXKHUM POKOM CTaloTb Gifibll BUTOHUEHMMU Ta 3yXBaIUMU, i
HabyBaloTb BUMNSAY LUBINbHO-MPABOBMUX BIAHOCUH, O YCKNIAAHIOE MPOLEC PO3C/lilyBaHHSA Ta fOBEAEHHSA
BVHMW 0COOU, AKa Ma€ 0 LibOro NpuYeTHiCTb. Bce Le notpebye 3acTocyBaHHs Ai€BUX 3acobiB, MPUIOMIB
Ta METOAIB Ta 06paHHA LiNnoro apceHany npouecyanbHWX Aiil, CNPsSMOBAHMX Ha OTPMMaHHs foKasis. Mpu
LibOMy, OpraHi3auiiiHa po6oTa y KpUMiHasibHOMY NMPOBAZKEHHI LWOAO KPUMiHaNIbHUX NPaBOMOPYLLEHD,
BUMHEHMX LWIAXOM LUAXPaNCTBa, TICHO MOB'A3aHa 3 NpoLecyanbHMMM NUTAHHAMN B3aEMOBIAHOCKH MiX
opraHamum fOCyfOBOro Po3c/lifyBaHHs i NpaLiBHUKaMU onepaTMBHUX Nigpo3ainis. Hatomictb, npobnemu
B3a€EMOil BKa3aHWX Cy6'eKTiB foTenep 3anmnwatoTbCa akTyanbHUMY | MICTATb HU3KY HEBUPILIEHNX MUTAHD.

CraH pgocnigkeHHA. Mpobnemn B3aEmMogii Mixk opraHamy AOCYLOBOro po3c/ifyBaHHsA i npauiBHuU-
KaMy ornepaTMBHMX NigPO3AiNiB y KPMMiHaNbHMX NPOBaAKEHHAX HEOAHOPA30BO PO3rNAAANNCA Y Hay-
KOBMX Mpausax Takmx BuyeHux, sk: P. C. benkiH, O. M. boiiko, b. A. Biktopos, A. ®. Bonobyes, O. O. Bono-
6yesa, 0. ®. JlomxeHkos, B. M. Apo6or, I. M. KozaueHko, B. M. Kopx, €. . Nlyk'aHunkos, [. V. Hukndopuyk,
[. T1. NMucbmenHnn, M. A. Moropeubknin, O. T. Muenina, I. B. Cepeubkun, B. M. ®epgueHko, B. O. YceHko,
M. €. lWlymnno Ta iH. MiX TUM, y KpMMiHaniCTUYHIA niTepaTypi goTenep BiACYTHIN €AMHMIA Nigxig 4o npo-
651em B3aeMogii nif yac po3cnigyBaHHA KPUMIHANbHUX NPaBOMOPYLLEHD.

MeTa gocnigKeHHA. MeTolo fOCNiOKEHHA € aHai3 HOPMaTUBHO-NPABOBKX aKTiB 3 NMMTaHb B3aEMOAIT
Npw 3aiCHEHHI [OCYAOBOIO PO3C/ilyBaHHS, a TAKOX 3'ACYyBaHHSA Kosa Cy6'eKTiB, siKi BXO4ATb A0 CNiJyo-0-
nepaTyMBHUX rpyn Npu Po3ciifyBaHHi KpMMiHaNbHKX NPaBoMNopyLIEeHb, BUMHEHUNX LLIAXOM LIAXPanCTBa.

Buknag oCHOBHMX MONOXeHb. B3aemoia cniBpobiTHMKIB NPaBOOXOPOHHUX OpraHiB Mix coboto Ta
iHLWMMW JepXXaBHUMIW CTPYKTYpamMu Mpy po3chifyBaHHi KpUMiHanbHUX NPaBoMnopyLleHb, BUMHEHUX LLUNA-
XOM LLaXpancTBa, fye BaXKnunea. Afke HeJoTPMMaHHA Takoi BMMOTY MOXe Npr3BeCTy A0 BTpaTh GaKTiB,
IO MaloTb JOKA30Be 3HAYEHHS, MOTATTU HEOOXiAHICTb NPOBEAEHHA MOBTOPHUX CAiAUMX (pO3LWYKOBMX) Ta
iHWMX npouecyanbHUX Aill, CNPUYUHUTL 3arajioM HU3KY NPOo6ReMHUX CUTYaL . 3a3HayeHe NoB’'A3aHo 3
HU13KOo PpaKTopIB, 4O AKKX CIif BiAHECTN HAABHICTb 3HAYHOI KiNIbKOCTI He N1LLE 3aKOHOAaBUMX, a 1 BigoM-
UMX Ta Mi>KBiJOMUYMX HOPMATUBHO-NPABOBUX aKTiB. [0 TOro X, Ha CKNagHiCTb po3cifyBaHHA KpUMiHanb-
HUX NPaBOMOpPYLIeHb AaHOI KaTeropii BN/MBaE HasABHICTb 3HAYHOI KiNbKOCTI GikTMBHMUX odiciB 3 Bigno-
BiIHVIMM YCTAaHOBUYMMMU, PEECTPALIIHMMM Ta OpraHi3aliiHO-ynpaBAiHCbKUMW JOKYMEeHTaMU; 6aHKiBCbKUX
YCTaHOB, Y AKUX BiAKPUTO paxyHKW 3a3HauyeHux GipM; po3rany>KeHiCTb CXem LaxpancTBa Towo. Takox
YCMiLHICTb PO3C/igyBaHHA 3aNeXnTb i Bifi TOro, HaCcKiNbKN epeKTMBHO Ta AKICHO peanisyeTbcA B3aEMOAIA
MiXK flepKaBHUMIM OpraHaMum Ta npauiBHUKaMM MPaBOOXOPOHHOI cnuctemu [1, ¢. 25].

MNonoxeHHAMM cT. 38 KIK YKpaiHu BU3HauYeHo, Wo JOCYA0Be PO3ChifyBaHHA 34iNCHIOTb Cifgyi op-
raHy [OCyAoBOro po3cifyBaHHs oAHO0CO060BO abo crigyoto rpynoto. 1o Toro X, 3rigHo 3 n. 1 4. 2 c1.39
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KIMNK YKpaiHu KepiBHMK OpraHy 4OCYAOBOro po3ciifyBaHHA YNOBHOBAXXEHWI Y BUMaAKax 34iNnCHEeHHA fo-
Cy[OBOro po3cnifyBaHHA CiQYO0 rpyrnoo BU3HaYaTU CTapLLIOro Cigyuol rpynu, AKAN KepyBaTume giasmn
iHWKWX cnigumx. Mix TuMm, cnig HaronocuTK, WO B LiNIOMY 3aKOHOAABELb Y NOMIOKEHHAX UNHHOTO KPpUMi-
HanbHOro NpoLecyanbHOro 3aKOHOAABCTBA YKPAIHN NUTAHHAM 3 pernameHTauii 34iiCHeHHA B3aEMOAIl
MiX YNOBHOBAaXEHUMW CY6’'€KTamMM LOAO PO3CAiyBaHHS 3/10UMHIB He MPUAINUB HanexHoi yBaru. Mpo
Le cBigunTb, AK BiACYTHICTb BKa3aHOro TepMiHy cepefl OCHOBHUX, WO Bu3HaueHi Kogekcom (cT. 3 KIK)
[2] TaKk i BXUTTA B KIK NOOAMHOKMX, Ta HE CUCTEMHUX HOPM 3 NUTaHb B3aEMOAIl. Hanpuknag, y cT. 232
KMK B3aemogis B6a4a€eTbCs, KONW Yy CNigUYOro opraHy foCyf0BOro po3ciigyBaHHA BUHMKIIA HEOOXIAHICTb
NPOoBeCTV JONUT NEBHOrO yYyacHMKa LibOro KpUMiHaNIbHOIro NPOBAAKEHHS, @ BKa3aHU YYacHUK, 3 AKAM
3anslaHoBaHe 3AiiCHEHHSA BiANOBIAHOI CNliguoi (po3LWwyKoBoi) Aii, nepebyBa€ fecb B iHWOMY NPUMILLEHHI,
abo po3TaloBaHOMY MO3a LPUCAMKLIEID CMIAYOro opraHy, Cigunin AKOro NPOBOANUTL PO3C/iLYBaHHA,
ab0 , B3arasii BKa3zaHMWI YYacHVK nepebyBaE 3a MeEXaMM MiCTa, B AKOMY Lie pO3C/ligyBaHHA MPOBOANTLCA.
3a HaABHOCTI Takol cUTyaUil CNiguunii YNOBHOBaXeHNN CKNacTu NOCTaHOBY, B AKiM BiH Ma€ MOKNAacTX NneBs-
HUIA 060B'A30K 3i CMiBPOBITHMLTBA Y LIbOMY HaMPAMKY Ta BUKOHAHHS iHLIO CNy>K60BOI0 0CO600 OpraHy
[0CYyA0BOro po3ciifyBaHHA Takoro mMicta, pagy npouecyanbHUX i OpraHisaLinHnX 3axXofis AnA JOCATHEH-
HA METW BKa3aHOI clifyoi (po3LwyKoBoi) fii, a came: NnepecBigunTncs, Wo Ha Micli nepebyBae came Tou
YUYaACHUK, 3 AKMM 3arlaHOBaHe NPOBeAEHHS CNiAYoT (pO3LWYKOBOI) Aii, 3 060B'A3KOBMM BPYYEHHAM OCTaH-
HbOMY Mam’sTKM MPO Oro NpoLiecyanbHi NpaBa Ta 060B’'A3KM, y TOMY YMCHi, | Moro 060B'A3KYy NepebyBaTu
Ha Micui nopapg 3i cny>k60B0O 006010 A0 3aBEPLLEHHA NPOBEAEHHA B PEXMMIi Bifeo KoHdepeHLii Takol
cnigyoi (po3wykoBoi) aii.

binble enemeHTIB 3i B3aEMOAIT Mi>XK CNiguMMM MOXHa CNOCTepiraTv Npu CTBOPEHHI Ta AiANbHOCTI ne-
pepbaueHnx cT. 571 KIMK cninbHUX cnigumx rpyn, Koan po3ciigyBaHHA B CUy TUX, abo iHWKX 06CTaBUH
NPOBOAUTLCA OAHOYACHO Ha TEPUTOPIl AEKiNbKOX AeprKaB, a yYaCHMKN Takol CiNbHOI cnigyuol rpynu nig
Yyac po3cnigyBaHHA Y3rogXKyloTb Midk COO0I0 AK OCHOBHI HanpsIMKKM 3 LibOro po3c/lilyBaHHs, Tak i He06-
XigHICTb NpoBeAeHHA TUX UM iHWNX NpoLecyanbHUX Ain. KpiMm Lboro, cnigyi Takol CninbHOI rpynu cnisn-
paLoloTb MiX CO6010 i 3 MUTaHb NOCTIHOrO 06MiHY OTPUMaHOI iHpopMaLlii, Ta KOOPAVHYIOTb MiX CO0010
OCHOBHi 3aX01 OO0 NPOBeAeHHA PO3cligyBaHHSA.

MNig yac po3scnigyBaHHA 310UNHIB B OCHOBY NpoLiecyasnbHOI B3aEMOZil Cifvoro 3 npauiBHMKaMu orne-
pPaTMBHUX NiAPO3AiINIB MOXHa NOKMACTM AK MONOXKEHHA M. 3 4. 2 cT. 40 KIK YKpaiHun, 3a aAknmm cnigumin
nifg Yac 34iNCHEHHA KPMMIHaNbHOTO NPOBaLXKEeHHA Ma€E NPaBo JopyYyaTu NPOBELEHHA MEBHMX CiQUMX Ta
HernacHux cnigumx (Po3wWwyKoBmXx) 4irl NpauiBHMUKaM onepaTMBHUX NigpPOo34iniB, Tak i NonoxeHHA cT. 110
KMK YkpaiHu, 3rigHo AKoi cnigumini ynoBHOBAXeHU, (SIKLLO BU3HAE TaKe PilleHHs 3a HEOOXiAHMM) CKNacTn
Bi4NOBIHY NOCTaHOBY LWOAO NPOBeAeHHA NeBHOI CNiQYOol Yn npouecyanbHOI Aii, y TOMy YMCAi 1 CKnactu
TaKWI NpoLEeCyanbHUIN [OKYMEHT, AK AOPYYEHHSA LWOAO0 HEOOXIAHOCTI iX MpoBeAeHHs. BUKntoueHHA ckna-
JaloTb Ti npouecyanbHi pilleHHA Ta cniguyi Aii, AKi 3aKOH YNOBHOBAXY€E NPOBOAUTM NnLLe cnigyoro. Hanpu-
Knag, o6LWyK »K1Ta Yn iHWOro BOMOAIHHA 0cobwu.

MonoXeHHAMN OKpeMMX BiJOMUYMX HOPMATUBHO-MPABOBUX aKTiB TaKOX PernameHTyioTbCA NUTaHHA
B3aemofil cnigyoro 3 npauiBHUKamMM iHWNX, B TOMY YMCAi 1 onepaTUBHUX MNiJPO34iNniB B pamKax gifnb-
HOCTI BXe CNifuo-onepaTuBHUX Py, B AKUX CNiAYMIA BM3HAYAETbCA CTaPLUMM TaKOi rpynu, KOOPAMHYE i
Kepye iT BiANbHICTIO. 3BMYaANHO, WO TOW [OCBI OpraHiB BHYTPILLHIX CNpaB., a Tenep Bxe HauioHanbHOI no-
niyii 3 po3KpUTTA Ta PO3CNifyBaHHA KPMMiHANbHMX NPaBOMNOPYLUEHb CKNAAAETbCA B LiiNOMY 3 CYKYMHOCTI
METOAIB, MPUINOMIB, HABMYOK POOOTU OKpeMmx CniBpoObITHUKIB Ta nmigpo3ainis. Mig yac poscnigyBaHHA
3/10UMHIB Cniguo-onepaTtrBHoto rpynoto (gani COIN npoBaaXeHHA Ma€ XapaKTepHi, BNacTUBi came nomy
3aKOHOMIPHOCTI, fIKi NOB’A3aHI 3 TaKUMW acneKTaMu AK: TepUTOpiA Po3CnigyBaHHsA, Cy6'eKT, cnocib, piBeHb
OpraHi30BaHOCTI BUMHEHHS 3/10UMHIB, NPeAMET NOCAraHHA Ta iHWUX 06CTaBWH [3, . 95].

AKWwo npoaHanizyBatu nonoxeHHA Hakaszy MBC YkpaiHu N2 575 Big 07.07.2017 poKy, TO 4O BKa3aHWX
Pi3HOBMAIB TaKMX rpyn MOXHa BigHeCTu:

1) «<Yeprosa COI» - anA BuABNeHHs, dikcauii, BUNyyYeHHA Ta NakyBaHHA CifiB KPUMiHaNbHOMO NpaBo-
MOpPYLUEHHS, PeYOBMX JOKa3iB, YCTAHOBNIEHHSA CBiAKIB Ta NOTepninux, 3'acyBaHHA 06CTaBUH KPMiHaNIbHO-
ro NPaBOMOPYLLEHHS, WO MAOTb 3HAYEHHSA A5 BCEOGIYHOro, MOBHOTO | HEYNepeaXeHoro iX AOCNigKeHHSA
Ta BCTAHOBJIEHHS 0OCi0, AKi NOro BUNHUNY;

2) «COI, Wo cTBOpeHa y KpUMiHaNbHUX NPOBaA»KEHHAX 3a JOPYUYEHHAM KepiBHMKa perioHanbHOI Npo-
KypaTtypw, 3acTynHuka leHepanbHOro npokypopa, leHepanbHUM NPOKypopoM YKpaiHuy - Ana 3aiNcHeH-
HA edeKTUBHOI B3aeMOSIl Cligumx Ta NpauiBHMKIB onepaTUBHKX Nigpo34inis noniyii nig yac focynosoro
po3cnigyBaHHA y pa3i nonepeaHbo HeedeKTUBHOIO PO3C/ilyBaHHA Y LLbOMY MPOBaLKEHHI;

3) «CneuianizoBaHa nocTiiHO Aitoya COM - AnsA po3cnifgyBaHHs TAXKKMX Ta 0COONMBO TAXKKIMX 3/TOUVHIB,
YUMHEHUX Y MUHYITi POKU;

4) «COT TonosHoro ynpasniHHA HauioHanbHOI noniyii» - 4na gocyfsoBoro po3csigyBaHHA KpUMiHanb-
HUX NPaBONOPYLUEHb, YYMHEHVX HA TEPUTOPIT AeKiNbKOX parioHiB 06nacTi (micTa);
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5) «MixperioHanbHa COlM» - ona 0ocyfoBOro po3ciifyBaHHA KPUMiHaNbHUX MPaBONOpPYLUEHD, YUMHe-
HUX Ha TepUTOPIT AeKiNbKox obnacTen (perioHis);

6) «MocTinHo gitoya COM» - gns po3cnifgyBaHHA BOMBCTB 3 OOTAXKAMBMMU OOCTaBMHAMM UM KPUMI-
HaNlbHMX NPaBOMOPYLLEHb NPOTU 0COOW, L0 BUKANKaM CYCMifIbHUA pe30HaHC, CTOCOBHO abo 3a yvacTto
NpeACTaBHYKIB LLEHTPaNbHUX OpraHiB BUKOHABYOI BaaW i MiCLLEBOrO CamoBpPsAYBaHHSA, 3aco6iB MacoBOT
iHdopmauii, ienyTaTiB ycix piBHiB, CyAAiB Ta MPaLiBHUKIB MPaBOOXOPOHHWX opraHis [4].

Mix Tim, cnig norogutuca i3 B.M. ®efueHKo, AKUIN HaronoLwye, WO BKa3aHi NigcTaBy CTBOPEHHA Ta
BiANbHOCTI CNigyo-onepaTMBHOI FPYNU He BPaxoBYHOTb HEOOXiAHICTb if CTBOPEHHSA y BUMAAKY, Konu Tpeba
NPOBECTU 3HAYHY 3a 0OCArOM Ta HeBiAKNAAHY CRigyy (PO3LLYKOBY) Aito, AKY OAHOMY CAig4YOMy BUKOHATU Y
BCTAHOBJ/EHI CTPOKM He Mifg CMy, HanpuKnag, ornag micua nogii, Wo 3anmac 3HauHy Teputopito [5, ¢. 420].

BopHouac, 3a uieto X iHCTpyKuieto y cknagi COM, nopag 3 iHWUMK ydyacHUKaMK rpynu, nepeabaveHo
i cniguoro-KprMiHanicTa, AKMN 3a BIACYTHOCTI Ha MicLi NoAil kepiBHMUTBa cniguoro ynpasniHHA I'YHI €
ctapwwum COT. lo Toro X, Kpim npaBa KepyBaTu orfifagom MicLA noaii Ta 6e3nocepeHbo oro 34ilncHoBa-
TW, Ma€ NPaBO NiJ Yac ornagy Micua nogii KepyBaTtu AiAMN iHLWKX CIJUMX, @ NPY 34iINCHEHHI HAM Y CKnagi
COrl" pocynoBOro po3cnifyBaHHA KPUMiHANbHUX NPaBONOPYLEHb NPOTM 0COOM CaMOCTINHO MPOBOAUTM
HanbinbL cknagHi cnigyi (po3wyKoBi) Aii, NpM3HayaTn CyaoBi eKCcnepTrsun.

3i CNOBOCNONYYEHHA «iHLWWX CAIQYMX» BUNIUBAE, WO iX KinbKicTb Y cknagi COl He BM3HaueHa, i BOHa
MO>Ke HapaxoByBaTV [iBa CRiguuMX i 3HaUHO Ginblue.

Takum unHoMm, y cknagi COI Bxe nepepbaveHa AiAnbHICTb HE OAHOrO, a WO HaMeHLe ABOX CNiguunx,
OfVH 3 AKMX BXe MA€E CTaTyC CTapLIOro Ciigyvoro i€l rpynu, AKMN Ha CBi po3cyp Nif vyac 4OCyA0BOro pos-
CnigyBaHHA Ma€ NpPaBo BM3HaYaTH, AKI Cigvi (pPo3LWyKoBi Aii) € HaNbiNbL CKNAgHUMMK, @ TOMY MPOBOAUTM
X CAMOCTIIHO, a AKi Hi, | fopyYaT IX NpoBeAeHHA iHWNM CRiAYMM L€l XK rpynu.

Taka BifjoM4ya HOpMaTMBHa pernameHTaLia NOPOAXKYE PAL 3aKOHOMIPHUX NMUTaHb, LLIO He Y3rofKyoTb-
cAa 3 umHHUM KITK, i HaBiTb cynepeuaTb nomy.

MNo-nepLue, AK 4OBro cAifuMii-KprUMiHanicT moxke matu ctatyc ctapworo COl, y Akin po3cnigyBaHHA 34in-
CHIOKOTb JieKifbKa Cifgumx, Ta Ha CBi po3cyp Mif Yyac JOCYA0BOro po3cifyBaHHA BU3HauaTy, AKi cnigyi (pos-
LUYKOBI Ail) € HaMbINbLL CKNagHUMK, a sKi Hi; no-apyre, BignosigHo fo cT. 40 KIMK YkpaiHn 3akoHogaBelb
HafaB cnifuomMy NopAf[ 3 iHWIMM MOBHOBAXeHHAMM, | TOBHOBaKeHHA y BMMaaKax BctaHoBneHux KINK Ykpa-
THV NpoBOAMTY CRifyi (PO3LWYKOBI) Aii Ta HernacHi cnigyi (po3wykosi) Aii (n. 2 u. 2 cT. 40 KIK). Cepep niactas
BiZBOAY CNiAYOro Bif 34iMCHEHHA NOZanbLIOro po3cifyBaHHs, abo K OOMEXKEHHS MOro MOBHOBAXEHDb 3a-
KOHOAaBeLb He BU3HaYa€e Taky niactasy, AK AianbHicTb cniguoro y cknagi COIl. BuHukae nutaHHA, HacKinbKm
NPaBOMIPHNM € Take 0OMEXeHHS NOBHOBaXeHb cnigyoro y cknagi COM? o Toro X, AK 6yTn 3 NUTaHHAMMA
OO0 BHECEHHSA 3MiH y CKnagi CNligumx L€l rpynu, OCKinbKu B yMOBax TPYBanoi poboTy TaKi 3MiHU HEMUHY Y.

[lo Toro , He 3pO3yMiNio — XTO Ma€ NpaBO BHOCUTM AaHi [0 EAMHOrO peecTpy AOCYA0BOro po3cnigy-
BaHHSA Ta BiAMOBiAHI 3MiHW 10 HbOTO: CAIAUYUIA YK CRigUMA-KpruMiHanicT. Oco6nnBO 3 NUTaHb LWOAO 06-
CTaBVH BUYMHEHHA KPUMiHaNbHOro MpaBOMoOpYLUEHHSA, MOro NpaBoBoi KBanidikauii, yacy Ta gatv nosi-
OOMJIEHHA NPO NiJo3py, ATV 3aTPUMaHHA 0CobY, 06paHHA, 3MiHM Ta CKAaCyBaHHA LWOAO Hel 3anobixHoro
3axopfy, 3yNUHeHHSA Ta BifHOBNEHHA [OCYA0BOro pPO3c/lifyBaHHSA, OrofIOLWEHHA PO3LWYKY Nif03poBaHOro,
06’eAHaHHA Ta BUAiINEHHA MaTepianiB 4OCYLOBUX PO3CifyBaHb, AK i 3aKiHUEHHA JOCYAOBOro po3cnigy-
BaHHA, MOKHa NuLLe 3J0ragyBaTucs.

He cnig 3abyBatu i Npo NMUTaHHA HEROMYCTUMOCTI AoKas3iB. MyHKT 2 u. 3 cT. 87 KIMK YKpaiHu npsamo
BKa3YE, WO HeAOMYCTUMMMM € TAKOX AOKa3U, WO Oyny oTpMMaHi Nicia nodyaTky KprMiHasbHOro nposa-
OXEeHHA LWNAXOM peanisauii opraHoM JOCyAOBOro po3ciifyBaHHA UM MPOKYPOPOM CBOIX MOBHOBAXKEHD,
He nepepbaveHnx UM Kogekcom ana 3abesneyeHHA 4OCY[0BOro po3ciigyBaHHA KPUMiHANbHUX MpaBo-
NnopyLLUEeHb.

3 nonoxeHb N. 17 4.1 c1. 3 KMK nepepbavaetbes, Wo cnigumin — e cnyxboBa ocoba BignoBigHOro
OpraHy, sika yNnoBHOBaXeHa B MeXKax KoMneTeHLil, nepeabayeHoi Lumm Kogekcom, 3aiicHioBaTY JOCyaoBe
po3cnigyBaHHA KpUMiHaNbHUX MPaBOMOpPYLIEHb.

, AK gouinbHo Haronowye B. M. ®egueHKo, YNHHUM KPUMiHaNbHUM NpoLuecyanbHUM 3aKOHO4AaBCTBOM
He nepenbayeHO TAKOro yYyacHMKa KPUMIHANbHOIO MPOBAMPKEHHS, AK CRiQYMN-KPUMIHANICT, AKMIA Ma€E
npaBo 3A4iMICHI0BaTV JOCYAOBE PO3CiAyBaHHSA Y KPUMiHANbHMX MNPABOMNOPYLLIEHHSAX, OifblL TOTFO, Y KpUMI-
HaNbHMX MPABOMOPYLUEHHAX MPOTN 0COOM Ta CAMOCTINHO MPOBOAWTY HaMbINbLL CKNagHi cigyi (po3wy-
KOBI) Ziii, y TOMy umncni 1 npu3HayaT CyfoBi ekcnepTtunsu [6, c. 133].

TeopeTuuHi igei i KoHUenuil, AKWOo BOHM BigMOBiAaloTb NOTPe6aM MPAKTMKM, 3BUYANHO K MOXYTb
cnpuiMaTncs iHofi 6e3 3aKpinneHHA B NpaBoBuX Hopmax. OfHaK He 3aKPinIeHHs TaknX 3aKOHOMipHOC-
Tell B KpMMiHanbHy npoLlecyanbHy npaBoBy Gpopmy A03BONATMME B OyAb-AKUIA Yac HGe3nepelukonHo ix
nopyLlyBaTu, NepeTBOPIOBaTY Ha CBIili 1ag abo 30BCiM irHopyBaTu.

BucHoBKuM. [lpoBefeHHA po3cnigyBaHHA CNig4y0-0nepaTyUBHOIO FPYMOoto, y TOMY YMACHI 1 NiJ Yac po3chi-
AYBaHHA KPUMiHaNbHUX NPaBOMNoOpYLIEeHb, BUMHEHMX LUAAXOM LIAXPancTBa, 3a1eXxHo Bif niactas ii CTBO-
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PEHHA, MOUYMHAYUN 3 MOMEHTY HaAXOXeHHA 3aAB, NOBiZOMEHb MPO KpMMiHanbHe NPaBONOPYLUEHHA
Ta BHeceHHA BigomocTen go €PMP nig yac po3cnigyBaHHs, i 3aBepLuyour NPUNRHATTAM pPilleHHA NPo Ha-
npaB/ieHHs MaTepianiB KpMMiHaNbHOro NPOBaAXKEHHS [0 Cyay MaE CBOIO creyundiky Ta 0cobnmnBocTi, AKi
nignAraloTb NOAANbLIOMY AOCAIAXKEHHIO 3 YPaXyBaHHAM OCHOBHUX NOMIOXKeHb KOHCTUTYLIT YKpaiHu, 3acag
KpuMmiHanbHoOro npoBageHHs, MiHapoAHUX NPaBOBUX aKTiB, paTudikoBaHUX YKpaiHO 3 NUTaHb Ha-
ZJaHHA NPaBOBOI AONMOMOTM Y KPUMiHaNIbHUX NPOBaAKEHHAX Ta NMPaB yYaCHUKIB KPYMiHaNbHOro NpoLecy.

'AHomauiﬂ.

Y cTaTTi HAaroNoOLWYETHLCA, WO OpraHisauiliHa poboTa y KpUMiHanbHOMY MPOBaMeHHI LWOA0 KpUMiHasb-
HUX NPaBOMOPYLLEHb, BUMHEHMX LLIAXOM LUIAXPANCTBA, TICHO NOB'A3aHa 3 NpoLecyasbHUMM NMUTaHHAMM
B3aEMOBIAHOCVH MiX opraHamu fOCYA0BOro po3csifyBaHHA i NpaLiBHYKaMm onepaTMBHUX Nigpo34inis.
[poBeneHO NMOpPIBHAMBbHUIA aHani3 AYMOK LWOAJO CYTHOCTI B3aEMOZil Npu po3CnifyBaHHI KPUMiHaNbHUX
npaBonopyLeHb. HaronoweHo, Wo NMTaHHA B3aEMOAIT MiX opraHamm [OCY[OBOro po3ciifyBaHHA Ta
ornepaTMBHUMM NigPO34inaMmy Npu Po3cigyBaHHI KPUMiHaNbHMX MPaBONOpPYLUEHb, BUMHEHUX LIIAXOM
LaxpancTBa, 3aNnLWaETbCA ANCKYCINHMM. Bn3HaueHo, Wo focyaoBe po3caifyBaHHA 34iNCHIOTb cigvi
opraHy AOCyAOBOro po3cifyBaHHs 04HOOCO00BO abo Yy cKagi cnigyo-onepaTuBHOI rpynu. Po3rnaHyTo
MUTaHHA CTBOPEHHA CNiAY0-0NepaTUBHUX rPYr Ta BUOKPEMSIEHO NPo6/ieMHi acneKkTy. 3AiNCHIOETbCA aHa-
Ni3 HOPM 3 NUTaHb B3aEMOZi, O € ANCKYCINHNMY Ta MPOMNOHYETLCA CBOE OaUeHHSA OO iX TPAKTyBaHHS.

'Annotation.

The article emphasizes that the organizational work in criminal proceedings for criminal offenses com-
mitted through fraud is closely related to the procedural issues of the relationship between the pre-trial
investigation authorities and employees of operational units. A comparative analysis of opinions on the
nature of cooperation in the investigation of criminal offenses. It was emphasized that the issue of coop-
eration between the pre-trial investigation bodies and operational units in the investigation of criminal
offenses committed through fraud remains controversial. It is determined that the pre-trial investigation
is carried out by investigators of the pre-trial investigation body alone or as part of an investigative task
force. The issue of creation of investigative and operative groups is considered and problematic aspects
are singled out. An analysis of norms on interaction issues is carried out, which is debatable and offers its
own vision of their interpretation.
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'Introduction. Since the second half of the twentieth century in the United States, periodically
carried out major depreciation reforms to reduce the depreciation of fixed assets, as a result of which the
share of depreciation in total investment in 1950-2010 increased from 18 to 70% [1, p. 368]. The active use
of accelerated depreciation has been one of the most important reasons for the United States to become
a world leader in productivity, technical, technological and information support. To overcome the eco-
nomic and financial crisis that erupted in the world in 2008, the United States passed the American Recov-
ery and Reinvestment Act 2009, for which Congress allocated $ 787 billion from the price of property in
the first year after acquisition, and for small and medium-sized businesses — all 100% [2, p. 63]. As a result,
in 95% of large companies the volume of investments in fixed assets has almost reached the amount of
accrued depreciation [2, p. 69].

At the initiative of D. Trump, in 2017 the US Congress and Senate approved the most comprehensive
tax reform. The reform provided not only to reduce the income tax rate from 35% to 21%, but at the same
time allowed to classify them as depreciation [3, p. 25]. According to the law, depreciation is formed with-
out taking into account the regulatory depreciation of fixed assets and allows a one-time attribution to
the cost of part or all of the amount spent on the purchase of equipment and technology for investment
purely formally under the guise of depreciation. Reducing the income tax rate and exempting all costs
for the acquisition of the moving part of fixed assets from the tax stimulated economic development and
allowed the United States to maintain its leadership in the production of the most knowledge-intensive
products.

The share of industrialized countries in the world technology market is almost 90%. Exports of high-
tech products account for the five most developed countries in the world: the United States, Japan, Brit-
ain, Germany and France [4].

Norway is showing a positive effect of accelerated depreciation on economic development. For all
types of operating equipment used for oil and natural gas production annual depreciation deductions
amount to 33.3%. If there is unused accumulated depreciation for two years, unused amounts are credit-
ed to taxable income in accordance with the law. This depreciation policy has allowed Norway to take a
leading position in the world in the production of oil and natural gas on the sea shelf [5, p. 15]. The annual
accrual of depreciation of 33% and its reinvestment allows you to double in three years, and to triple in
five years the value of fixed assets.

Depreciation deductions are the most effective financial source of investment activity. By introducing
accelerated depreciation, the state not only stimulates investment activity, but also ensures the targeted
nature of depreciation deductions and strengthens its control over these activities. Unlike profits and
borrowed funds, depreciation deductions are the most stable source of investment, as they are much
less affected by declines in production, rising interest rates, changes in prices, and so on. During periods
of economic crisis, profits can be significantly reduced, and depreciation deductions tend to remain at
pre-crisis levels or even increase.

The aim of the work is to analyze the most effective ways to introduce the mechanism of accelerated
depreciation in the economy of Ukraine in order to stimulate investment activity to accelerate the quality
of renewal of fixed assets.

Legal means to stimulate investment and renovation of fix assets. The state of fixed assets for
some types of economic activity in 2016-2018 is presented in table 1. The degree of depreciation of fixed
assets in some sectors of the economy reaches over 70%, and the average level of depreciation is ap-
proaching 60%. The quality of fixed assets affects the level of equipment and production technology, en-
ergy consumption, productivity, quality of goods / services and more. This degree of wear does not allow
to hope for the production of competitive goods in quality or price, does not provide a decent standard of
living for employees and revenues of the State budget. In addition, the technological level of production
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is gradually declining, which will lead to the lag of our economy from global trends.

Table 1. The state of fixed assets for some types of economic activity

Types of economic activity The degree of wearin %
20161 2017 20182

Industry 69,4 59,1 66,4
Mining and quarrying 54,6 47,2 43,1
Manufacturing industry 76,4 64,6 64,3
Supply of electricity, gas, steam and air conditioning 62,1 57,0 73,7
Water supply; sewerage, waste management 60,5 60,7 774
Forestry and logging 50,2 50,8 51,7
Average for all types of economic activity 58,1 55,1 60,6

Thttp://www.ukrstat.gov.ua/operativ/operativ2013/ibd/nsoz/nsoz16_u.htm Availability and condition
of fixed assets by type of economic activity (Classifier of economic activities — 2010) for 2016.
Zhttp://www.ukrstat.gov.ua/operativ/operativ2018/ibd/osn_zas_u/arch_osn_zas.htm for 2018.

We attribute the condition of fixed assets to an inadequate system of accounting, accumulation and
subsequent use of depreciation funds. The current system of depreciation does not stimulate investment
in production, renewal of fixed assets and maintaining the level of equipment and production technolo-
gy. Not to mention the introduction of advanced technologies.

According to Art 138 § 138.1 Tax Code of Ukraine (TCU), the pre-tax financial result is increased: “by
the amount of accrued depreciation of fixed assets and / or intangible assets in accordance with national
regulations (accounting standards) or international financial reporting standards.” This rule provides for
the inclusion of depreciation in taxable income, which is taxed at a rate of 18%, ie 82% of the accumulated
depreciation is not used for its intended purpose.

According to Art 138 item 138.2 TCU, the financial result before tax is reduced: “by the amount of the calcu-
lated depreciation of fixed assets and / or intangible assets in accordance with paragraph 138.3 of this article.

From the content of paragraphs 138.1, 138.2 of Article 138 TCU is not clear what is the difference be-
tween the amount of accrued depreciation and the amount of calculated depreciation of fixed assets and
/ orintangible assets. But the method of crediting these amounts to the financial result of the payer differs
significantly. Clarity is needed here. The same uncertainty applies to the remaining paragraphs of these
paragraphs of Article 138 of the TCU.

Because in each paragraph of Art. 138 it is a question of national provisions (standards) of accounting
or the international standards of the financial reporting, the order of charge of depreciation should be de-
fined by the accepted standards. Depreciation should not be linked directly to the financial performance.
Depending on the method of depreciation, it can, of course, stimulate the company’s investment activi-
ties, and the introduction of new equipment and production technology significantly affects the financial
result. According to the authors, depreciation should be attributed to a special item of production costs,
introducing a special procedure for accrual and subsequent use of depreciation amounts to stimulate
investment. Depreciation is not formally, but in fact should be included in the costs, which have a special
method of accounting and special purpose - to maintain the appropriate level of fixed assets. To perform
this function, depreciation must be accounted for in accordance with national accounting standards or
international financial reporting standards, respectively. Depreciation can only be used to purchase new,
upgrade, replace or repair existing depreciation items.

In order to stimulate investment activity in the TCU should clarify the definition of “depreciation” as
a special component of costs in the price of goods / services and introduce the concept of “fair market
value”. We propose to set out paragraphs. 14.1.3, § 14.1, Art. 14 and sub-item 14.1.219, item 14.1 of Art. 14
TCU in the following wording:

«14.1.3. Depreciation - the systematic distribution of the value of fixed assets, other non-current and
intangible assets that are depreciated over their useful lives (operation) in accordance with national ac-
counting regulations (standards) or international financial reporting standards.

«14.1.219. Fair market price (value) is the sum of value added, accrued VAT and depreciation at all stag-
es of production, sale or distribution on the way of goods to the final consumer.
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In all articles of the TCU, the term“normal” or “controlled price” should be replaced by “fair market price
(value)”. If the price components are precisely defined, then all prices become controlled. There simply
cannot be other prices.

Depreciation should be included in a special cost item and proper accounting should be introduced
for each payer. Article 138 of the TCU can be called “Expenses related to the depreciation of non-current
assets”. This article should identify depreciation items that are included in special production costs, as well
as items that are not subject to depreciation and, accordingly, are not included in costs and are financed
from other sources.

Costs are difficult to control unless the concept of “price and its components” is defined. For proper
cost control, the concept of “fair market price” should be used and the procedure for calculating it at each
stage of production should be clearly defined as the sum of the following components:

FMV =EV_+VAT + Depreciation ,

where FMV is the fair market value created at the n-th stage of the cycle;

EV -value ‘added created at the n-th stage of the cycle;

VAT - VAT accrued on EV ;

Depreaatlon - depreC|at|on of fixed assets at the n-th stage of the cycle.

After the sale of goods: the buyer pays the full cost of FMV_goods / services. The amount paid by the
buyer in real time is credited: EV_ - the financial result of the enterprlse is credited to the account of the
seller who produced EV ; VAT —indirect value added tax is credited directly to the state budget; Depreci-
ation_- credited to a special account of the payer (manufacturer EV ) with a special mode of use of funds.

In such a determination of the fair market price, the buyer will not have any tax liabilities and no tax
deductions in the future, ie canceled tax credit, tax invoices and all related procedures (Articles 198, 199,
Articles 2007, 201 are excluded from Tax Code of Ukraine). Tax relations between taxpayers are also abol-
ished, ie the buyer does not have the right to a tax credit, and the very concept of “tax credit” is excluded
from the TCU (Article 14.1.181 is abolished).

If the purchased goods are resold or used in production, the amount paid in the purchase of factors
of production refers to costs, ie fair market value is equal to the sum of values created at each stage of
production, sale or distribution:

FMV =EV_ +VAT + Depreciation + Costs,

where Costs=i=1n-1(EVi + VATi + Depreciationi) — total production costs at all previous stages, total
n-1;

EV, - value added created at each stage;

VAT - VAT actually paid to the budget at each stage;

Depreciation, — depreciation credited to a special account at each stage;

EV_-value added created at stage n;

VAT - VAT accrued on value added EV ;

Depreaanon - depreciation of fixed assets at stagen.

The appllcatlon of fair market value requires the definition of a new object of VAT in Article 185: the ob-
ject of VAT is value added. The VAT base in Article 188 of the TCU should be redefined: the VAT base is the
value added created at each stage of the production, distribution or sales cycle, ie the VAT base for each
payer is the financial result of his work alone. The accrued amount of VAT is paid by each payer directly to
the budget, and the amount of tax paid is included in the sales price.

Accrued by each depreciator for his fixed assets is included in expenses (included in the price), ac-
counted for in a special account and used as an investment resource for renewal, replacement or repair
of fixed assets. The state should be interested in ensuring that fixed assets of production correspond to
the modern level of equipment and technology. Accelerated depreciation of technological equipment
should be introduced to accelerate the accumulation and use of investment resources. Depending on
the type of fixed assets and the rate of their renewal in the market, different rates of depreciation may be
introduced. Of course, the efficiency of the equipment must be taken into account. Depreciation cannot
be carried out at an accelerated rate if fixed assets are used only half of the time or are not used at all,
regardless of whether they are preserved or not.

Efficiency cannot be directly controlled, and the concept of efficiency cannot be an objective indica-
tor. You can use the rate of return for an objective assessment. Due to the outstripping growth of fixed
assets in relation to the growth of value added, the rate of return may decrease. Optimization of the value
of capital efficiency can serve as an indicator that determines the efficiency of use of fixed assets, and
hence the rate of accelerated depreciation.

An objective and at the same time optimal regulator of investment activity can be provided only if
fair market prices are introduced in the economy. In this case, the return on assets should determine only
the rate of depreciation, but can not limit the price of goods / services, which should remain market. To
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ensure fair market value, a tax mechanism is used — progressive VAT rates and value-added components -
the wage and profit fund [6].

The degree of depreciation of fixed assets can be much easier to use, but also much worse. The higher
the degree of depreciation of fixed assets, the faster the rate of depreciation should be introduced. Since
there is virtually no depreciation policy in Ukraine, this method may be better than nothing. But even this
method cannot be objective if fair market prices are not established.

The use of accelerated depreciation in economic allows to introduce shorter terms of renewal of fixed
assets in relation to their technical operating standards. Depreciation works both to replace worn-out
fixed assets and to expand them. The share of depreciation deductions to replace depreciated fixed assets
decreases, but the share of deductions for extended reproduction increases. This method of using depre-
ciation in the last half century has become the main financial source of investment in fixed assets in the
most developed countries, and depreciation deductions are 70%, reducing the share of borrowed funds
and own profits to 30% [7, p. 30-41].

The method of stimulating innovation by including depreciation to profit is ineffective, especially in
the case of low income tax rates as in Ukraine 18% (Article 136, paragraph 136.1 TCU). The consequence
of this is a high degree of depreciation of fixed assets. To increase the efficiency of the accelerated depre-
ciation mechanism, it is proposed to include depreciation in production costs and to convert all 100%
of depreciation accruals into investment resources. The effectiveness of the investment incentive will in-
crease 5.5 (1) times.

It is also important to ensure the rapid use of accumulated depreciation to invest in fixed assets. To
this end, paragraph 138.2 of Article 138 of the TCU is proposed to read as follows: “Unused for two years
accumulated in a special account depreciation deductions for investment in fixed assets are credited to
profits and taxed in accordance with Ukrainian law." It is also desirable to significantly increase the tax rate
of this part of the profits, for example, to 35% or higher.

The proposed method of financing investment activities allows to increase its efficiency for business
in comparison with the use of credit resources for these purposes, for which you need to pay the principal
debt and interest. At the same time, it is possible to reduce abuses related to borrowing regardless of
the lender’s residence and the degree of interconnectedness of the borrower and the lender. Loans from
residents of offshore jurisdictions are used to reduce taxable income, sometimes to zero, and even to de-
clare losses on a permanent basis. And half of large companies declare losses related to loans in offshore
jurisdictions [8].

A significant increase in investment resources in 5.5! times allows not to attract credit, and limited to
the amount of depreciation and own profits of the enterprise. If 100% of depreciation and own profits are
not enough for investment, the company can attract loans, relying solely on its own profits, which remain
at its disposal after payment of taxes and fees. Neither the loan amount nor the interest paid should be
included even in the company’s expenses.

In order to replenish non-current assets, preference should be given to tied loans. A company that
manufactures equipment can almost always provide credit for the purchase of its products on very fa-
vorable terms. For Ukraine, this is the best way to attract investment. First, there are no intermediaries, so
known exact price and the exact interest rate on the loan. Secondly, when taking a loan, it is necessary to
provide sources of repayment. The only source for repayment of the loan may be the profit that remains
at the disposal of the borrower after taxes and fees. If in the last few years the borrower’s profit is less than
the amount of the loan and interest, obviously the loan has a very dubious purpose. Other methods of
attracting investment are provided for such borrowers, in particular by issuing securities that are freely
traded on the stock exchange.

Businesses often use borrowing as a way to avoid taxation and / or export capital. The method is called
subtle capitalization or controlled debt [9]. As a method of control of thin capitalization in the Tax Code
of Ukraine introduced Article 140, which should limit the total amount of debt: “140.2. For a taxpayer
whose amount of debt obligations specified in paragraph 140.1 of this article, arising from transactions
with non-residents, exceeds the amount of equity more than 3.5 times, the pre-tax financial result is in-
creased ..." Excess of the amount owed over the net assets of the borrower differs for different country.
Thus, in Brazil the control ratio is 2: 1 (with the participation of a low-tax jurisdiction included in the “Black
List"-0.3: 1), in the US, Canada, Australia — 1.5 : 1, the capital adequacy ratio in Indiais 4 : 1, Japan and
Chile -3:1[10].

In Ukraine, the debt-to-net assets ratio should be set at a maximum of 2 : 1. When borrowing from off-
shore jurisdictions, this limit should not exceed 0.5 : 1. Having introduced depreciation as an expense, it
is highly desirable that the borrower’s debt be reimbursed from his profits, which remained after the pay-
ment of taxes and fees provided by the legislation of Ukraine. In this case, the loan may not be controlled,
although the origin of the loan, the beneficiaries of the lender and the interdependence of the lender and



Visegrad Journal on Human Rights @

the borrower must be disclosed when applying for a loan, which will prevent the export of capital abroad.
Ukraine needs to create new jobs, not use the money earned to buy castles and yachts abroad. If equity
is exported abroad and not invested in the country’s economy, how can foreign creditors be persuaded
to invest in Ukraine’s economy? The crediting of borrowed funds to expenditures under Ukrainian law
creates excellent opportunities for the export of capital abroad and the optimization of taxation within
the country.

Conclusions. The method of accelerated depreciation is proposed, which provides for the amount of
depreciation to be fully attributed to costs that have a specific direction of use exclusively for investment
in fixed assets. If within two years the accumulated depreciation deductions are not used for investment
in fixed assets, they should be credited to income before tax, and taxed in accordance with the Tax Code
of Ukraine. At the same time, the tax rate on unused depreciation funds should not be lower than 35%.
If additional loans are attracted for investment, the company uses only its own profit, which remains at
its disposal after the payment of income tax, to pay the body of the loan and interest. Loans and interest
cannot be included in expenses.

'Annotation.

The state of fixed assets in the economy of Ukraine does not provide an adequate level of productivity,
income and sufficient living standards of citizens. The necessity of making changes to the Tax Code of
Ukraine in order to accelerate socio-economic development is substantiated. It is proposed to make the
following changes: to introduce fair market prices for goods / services; move to the method of acceler-
ated depreciation of fixed assets, to ensure the use of depreciation funds exclusively for the purpose of
investing in fixed assets. Not used for two years depreciation funds are credited to profit and taxed at a
rate of 35% or higher. Necessary changes of separate articles of the Tax code of Ukraine are offered.
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P CURRENT STATE AND TRENDS
OF ALCOHOLIZATION AND DRUG
ADDICTION IN UKRAINE: MEDICAL
ASPECT AND CRIMINOLOGICAL ANALYSIS

Cy4acHul cmaH ma meHOeHUy,ii
asikozoJsizayil ma HapkKo3asieXXHocmi 8 YKpaiHi:
MeduYHUU acrnekm ma KpumiHos1o02i4Hull aHani3

Rasiuk Eduard

Key words: alcoholism, remissions and relapses, influence of alcohol on crime, drug addiction,
abstinence, background phenomenon, drug crime.

KniouoBi cnoBa:
aIKo2071i3M, pemicii i peyuousu, 8ns1U8 asIKO20J0 HA 3/I04YUHHICMb, HAPKOMGHIS,
abcmuHeHyis, poHose Agule, HAPKO3/T0HUHHICMb.

'Bcryn. CbOrofHi NOWMpPEHHA 3aXBOPIOBAHHA NIOACTBA Ha aNKorosism Ta HAPKOMaHIl0 ABNAETb-
CA OfHi€l0 3 HalHebe3neyHiwmx nNpobnem nnaHetTapHoro MacwTaby. barato KpaiH CBiTYy, 30Kpema I
YKpaiHa, HecyTb BennuyesHi eKOHOMIYHI, colianibHi, gemorpadiyHi, NONITUYHI Ta iHWI 36UTKK Yepes 3a-
XBOPIOBAHICTb 3HAUYHOT YaCTMHM HACENEHHSA Ha ankorofliam i HapkomaHito. Tak, LuboropiyHa (CTaHom Ha
19.10.2021 p.) cBiTOBa CTAaTUCTUKa NOKa3ye 6/1M3bKo 2 MinblioHiB nogen (1995050 ocib) y cBiTi nomep-
NN Yepe3s 3/10BXKMBaHHSA ankoronem, [25] a 6n13bko 35 MifIbIAOHIB YONOBIK Y BCbOMY CBITi CTpa)KaatoTb
BiZl pO31afiB, NOB'A3aHMX 3 BXXMBAHHAM HapKOTUKIB i NOTPEOYIOTb NiKyBaHHSA, AKe OTPUMYE NULIE OANH
i3 cemu ntogen, Wo roro noTpedytoTb.[11] Hala gepkaBa He € BUHATKOM, afKe KinbKiCTb CNOXKMBaYiB
aNKOrosto i HAPKOTMKIB 36iNbLIYETLCA 3 POKY B PiK, 30Kpema: 1) 3a AaHUMW OMUTYBaHHS, NPOBeAeHO-
ro CouionoriyHoto rpynoto PerTuHr, 66% onnTaHnX YKpaiHLUiB BXMBaloTb ankorosibHi Hanoi, 3 H1X 33%
BXKMBAIOTb MO0 pigLue, HiX pa3 Ha micAub, 26% - KinbKa pa3siB Ha MicAaub, 7% - KiflbKa pa3iB Ha TUXKAEHD,
1% - KOXXHOrO AHs. YacTilwe ankoronb BXMBAOTb YONOBIKM, MONOAb i NOAW CEPefHbOro BiKy Ta GinbLu
3abe3neyeHi;[26] 2) 3a gaHMK MiHicTepCcTBa OXOPOHM 340POB'A YKpaiHW y aepKaBi iH €KLINHNX CNOXNn-
BaYiB HAPKOTUYHMX PEUYOBMH 346 TUCAY OCiO, B OCHOBHOMY Lie onioian abo ctumynatopu. MepeBakHo0
GiNbLWICTIO TaKMX CMOXKMBAYiB € MONOAI NoAM Npaue3faTHOro BiKy, i3 CMHAPOMOM 3aNIeXXHOCTI Bif LiMX
peyvoBMH.[29] 3BNUAIHO, COLliONOTiYHE ONMUTYBAHHA AK 1 iep>KaBHa CTaTUCTMKA AAtOTb Sivlle NPUbIm3Hy
yABY MPO HEraTUBHI TeHAEHLIT Ta He Bilo6GpaXKatoTb peasibHOI KapTMHU CMOXMBAYIB aJIKOroJio i HapKo-
TUYHMX 3aCO6iB Y HaLil KpaTHi. 3a oUiHKaMK eKCnepTiB KibKiCTb NUALTBA cepel YKPaiHLiB 36inbluyeTb-
CA, MPO WO CBifYNTb 3POCTaHHSA NPOAaXiB akorosbHOI NPoAYKLii, Ky CKnagHO nopaxyBaTu 60 Malixe
50 % puHKy ankoronio B YkpaiHi nepebysac y TiHi.[18] Taka X cMTyauia i Wogo CnoXKuBavis HAPKOTUYHUX
3aco6iB Ta NCMXOTPOMHUX PEUYOBVH, € €KCNEPTM BU3HAYaloTb Ginblie 5 MinbMOHIB TaKMx 0Ci6, OCKinb-
K1 MOMNUT NOPOAXKYE NPOMO3ULLiI0, AKa OCTaHHIMM POKaMIM 3axX0nuna Hally KpaiHy, 30Kpema Ha «PUHKY»
3'ABNAOTbCA HOBI MCUXOAKTMBHI PEUYOBVHY 3 PISHUMU LLIAXaMU BXUBAHHSA, LLIO YHEMOXJIBIIOE BM3Ha-
UNTU TOYHY KiNbKiCTb HapKO3aneXHuX.

3 MoYaTKOM HeorosioweHoi BiiHW, 036POEHOI arpecii CyCifgHboI AepaBu, aHEKCOBAHMX TEPUTOPIl,
nposeneHHAM Onepauii 06'eAHaHNX CM Ha CXOAi Halol KpaiHy (Hacnigkom Yoro ctana ypbaHisauis,
Mirpauisi, 30KpemMa 1 HeneranbHa, 6e3pobiTTsa, 3y60XKiHHS, HEBMEBHEHICTb Y 3aBTPALIHbOMY AHi TOLLO)
NpU3Besio A0 NOCTYNOBOrO 3HUXEHHA BIKOBOIO LieH3Yy CNOXMBayiB afnKkoronto i HapKoTukis. Tak, y 2019
poui B YkpaiHi poHgom IOHICED npoBognnoch «EBponenicbke onuTyBaHHA YyYHiB Y BiLi Big 14 no 18
POKIB LWOAO BXMBAHHA afikOrosio Ta iHWUX HapKOTUYHMX pevoBnH — ESPAD», ge pesynbtatom gocni-
IPKEHHS BCTaHOBEHO: 85,7% BXMBaNu ankorosbHi Hanoi xoua 6 oauH pas, 13,6% pecnoHaeHTiB - 1-2
pa3u, 18,4% noBigoMmnn NPo AyXe «BeSIMKNI JOCBig» BXMBaHHA ankorosio (40 Ta 6inblwe pasis), 46,3
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% BXMBAB aNKOroJIbHi HAaNoT AecATb pa3iB Ta Gifblue; 3POCTaHHSA BXXMBAHHS aJIKOrOJ1I0 3a BiKOM - Y BiKO-
Bill rpyni 14 pokiB — 83% 3 AOCBIAOM BXMBaHHA ankorosto, 17-18 pokis — 86,6%; 36inbluyeTbCA YacTKa 3
BMICOKMM Ta iy>Ke BMCOKMM JOCBifOM BXXMBaHHs ankorosto (20 pasis Ta 6inblue) — y BikoBi rpyni 14-15
pokiB Takmx 19,3% 1o cepep 17-18 piuHnx — 39,9%.[22] LLlogo Hapko3anexHux nogen To n'ata yactu-
Ha- ue wkonapi, 65% - ue monogdi nogn y Biui Big 15-Tn go 35-tn pokis, 25% cknagatooTb noam ctaplle
35-Tn pokiB.

OTXe, Cy4aCHWU CTaH afikoroniamy i HApKOMaHIT MPUMYLLYE OLiHIOBaTM iX He NnLe AK XBOpOoOu 3 sKu-
MU NOTPIGHO BOPOTUCD, arne I AK CMOHYKaHHA A0 Al NPaBOOXOPOHHOI CUCTEMU, afKe BMIMB iX Ha 3/10-
YMHHICTb € 6e33anepeyHum. MegurLmHa Ta NPaBOOXOPOHHA CUCTEMA Y B3aEMO3B'A3KY i B3aEMOAIT MatoTb
CMCTEMHO, BYaCHO BUABNATY | epeKTMBHO BMNIMBaTK Ha Ui ABa GeHOMeHa Ta 3HANa NigBULLEHY Hanpyxe-
HiCTb cepefi HaceNleHHs, a y MPOTUNIEXXHOMY BUMAZKYy KOXHa 3 chep KUTTERIANBHOCTI AepXKaBK i cycninb-
CTBa BifuyBa€ Ha CObi AECTPYKTMBHY CUY KPUMiHaNbHKX NPOLEeCiB.

Merta. MeTa i€l CTaTTi-OLiHUTU PU3MKK ANA YKPAIHCbKOro CYCninbCTBa i Aep»aBu, NOB'A3aHi 3 Kpu-
TUYHOIO CUTYaLl€I0 WOAO OCi6, XBOPUX Ha afIKOrofi3m Ta HAPKOMAHIIO, WASXOM BUCBITIIEHHS MEAVNYHMX
0CobnnBOCTEN LUMX XBOPOO Ta 3'ICyBaHHA KPUMIHOMONYHOT XapaKTepUCTUKM TaKkux OcCib, o6 3abesne-
YUTU 3MEHLLIEHHA BXMBaHHA anKoroflbHMX HaMoiB Y/ HAPKOTUYHMX 3aCO6iB Ta BU3HAUUTM 1 YCYHYTU NPO-
rafnuHu i HeJONIKN YNHHOTO 3aKOHOAABCTBA B OKpecseHil cdepi 3anA 30pOBOro PO3BUTKY YKPaiHCbKOT
CMiNbHOTU Ta PO3KBITY 1 3MiLHeHHI0 YKpaiHn. OgHak, MeTa CTaTTi-TakoX NPVBEPHYTU YBary rpomagcbkoc-
Ti 4O NpPo6nemM B3aEMO3B'A3KY aNlkOrosiaMy i HapKOMaHii 3 iHWKMK 3axBoptoBaHHAMM (renaTtuTth (A,B,C),
cepLeBO-CYANHHI Ta BeHepUUHi 3axBoptoBaHHaA, CHI/, Ty6epKynbo3, TOLo), BHACNIAOK AKMX BTPAYaETHCA
3[10POB’st HaLiT 1 CKOPOUYETbCA YNCESIbHICTb YKPAiHLiB, @00 3N0YMHHUMMN BiAMU Y Pi3HUX Chepax KUTTE-
DisnbHOCTI ntogen.

MaTepianun Ta metoau. Lle nocnigeHHA NpoBoANTLCA NPOTArOM TPUBanNoro nepiogy, ane onpu-
nogHeHMK 6yayTb AaHi NPOTAromM OCTaHHiIX BocbMu pokiB (2013 — 2020 pp.) i 6a3yeTbca Ha pesysb-
TaTax gocnigxeHHsa: 1) gaHi odiuinHoi ctatucTukn OenaptameHTy iHGOpMaUiiHO-aHaNITUYHOTO 3a-
6e3neyeHHs MiHicTepcTBa BHYTPIiWHIiX cnpaB YKpaiHv Ta YNpaBniHHA opraHisaliiiHoro 3abesnevyeHHs
€OVHOTO pPeeCTpy AOCYAOBUX PO3CNigyBaHb Ta iHGopMaUiliHO-aHaniTuYHa poboTa leHepanbHOi Npo-
KypaTypu YKpaiHu; 2) aHaniTmyHi matepianu BcecBiTHbOI opraHi3auii oxopoHu 3gopoB’s, [lepxaBHa
cnyx6a YKpaiHu 3 nikapcbKux 3acobiB Ta KOHTPOJIIO 338 HAPKOTUKAMM Ta iHWNX MPUYETHUX OPraHiB i
opraHi3zauin oo npodinakTUKM ankoroniamy i HapkoMaHii y CBiTi Ta YKpaiHi; 3) KinbKicHi Ta AKicHi no-
Ka3HWKWN OCi0, fIKi BUMHUIN KPUMiHaIbHI MpaBOMNOPYLIEHHSA, 30KpeMa 1 y CTaHi aJIkoroJibHOro, Hap-
KOTUYHOTO CM'sIHIHHA ab0 Yy CTaHi NOLWYKY aKOro/IbHUX HAMOIB @00 HAPKOTUYHUX PEUYOBUH, @ TAKOX
MOJenoBaHHA iICHYKUOI CUTYyalil PO3BUTKY LIMX KPUMiHaNbHUX NpaBonopylweHb B YKpaiHi 3a gono-
MOroK KOPOTKOCTPOKOBOIO NPOrHO3yBaHHA, Ae Bidyani3auia oCTaHHIiX 34iNCHIOBaTUMETbCA 3a A0Mo-
MOTOlo BiANoBigHUX Tabnuub, rpadikis, giarpam, Wo BUKOHYBaTK AOAATKOBY MNOACHIOBaNbHY QYHKL 0
Npw ouiHLi 3arpo3 yKpaiHCbKOMY CyCMinbCTBY Ta AePKaBHOCTI. 3ibpaHi eMnipuyHi Ta CTaTUCTUYHI AaHi
06pP06NATLCSA, y3arasnbHIOTbLCA Ta aHaNiI3yOTbCA 3@ JONOMOIO0 MOXNBOCTEN OMMCOBOI CTaTUCTU-
Kun. CTaTTs 6a3yeTbCa Ha AialeKTUYHUX, MOPIBHANBHUX, aHANITUYHUX, CUHTETUYHMX, CTaTUCTUUYHUX Ta
KOMMIEKCHUX MeTOAAxX AOCNifXeHHA. Po3paxyHKn Ta BigobpaxkeHHA Oynu 3pobsieHi 3a 4onomoroto
Microsoft Excel 2016, Microsoft Word 2016. TeopeTyHOI OCHOBOO CTATTi € CnewianizoBaHa niteparty-
pa 3 MeguuuHu Ta npasa.

Pe3ynbrati Ta iX 06roBopeHHs. 3'1ICOBYI0UYM NMOHATTS afKOrosi3aMy 3BepHeMOCh f0 papMaLleBTUYHOT
eHumKnonegii (nat. alcoholismus < apab. al-kohol - HaNTOHWWIA) — 3aXBOPIOBAHHSA, 3yMOBJIEHE CMCTEMA-
TUYHUM BXMBaAHHAM CMIUPTHUX HaMoIiB, WO 3ry6HO BM/IMBAE Ha 340POB'A, NOBEAiIHKY Y NO6YTi, Npavue3aat-
HICTb HaceNeHHs, WKoAUTb fOOPOOYTY Ta pyMHYE MOpasbHi 3acagmn cycninbctaa.[5] CyyacHe BiTUM3HAHE
PO3yMiHHA Nepebiry ankorosbHOI 3aNeXKHOCTI Nepeabayae HaCcTYNHI TPWU CTagii il naToreHesy: NoyaTKo-
Ba (HeBpacTeHiuHa), cepeaHsa — HapKOMaHiuHa Ta BuXiaHa, abo eHuedanonatuuHa.[ c.91, 12] MNepebir
ANKOTrO/bHOT 3a/IEXHOCTI Y 6iNbLUIOCTi BUNAAKIB € LUMKIIYHUM i CynpOBOAXKYETbCA BUHUKHEHHAM nepio-
[iB YTPMMaHHS Bif afIkorosto, TO6To HaCTaHHAM PeMicill i nepiogamy akTUBHOTO CMOXMBaHHSA aNIkoro-
no - peunansamn.[c.430, 27] MNMpoaHanizyBasLn Npayi BUEHUX Y ranysi MeanunuHn BUAINAEMO HACTYMHI
TUNW CMOHTaHHUX PeMiCili Ha NigcTaBi MexaHi3MiB ix GOpMyBaHHA, 30KpeMa: NCUXOreHHi (noB'A3aHi 3 an-
KOToJb-3aNeXXHUMUN NCUXIYHMMU pOo3fiajaMun), COMaTOreHHi (MOB'A3aHi 3 BaXKKUMW COMaTUYHMMK 3aXBO-
ptoBaHHAMM), BUMYLLEHI (NMOB'A3aHi 3 NepebyBaHHAM B CepefoBuLLi, e HEMA€E JOCTYNy 4O afIKOrofabHUX
HanoiB) i NoB'A3aHi 3 iHWUMK NpnunHamm.[c.123, 30 ] Tipwe nepioan akTMBHOIO CNOXKMBAHHSA afIKOroJIto
«peuunanBu», SKi NPU3BOAATb XBOPOro Ha afIkorofism A0 po3nagy 0COOUCTOCTi, BTPaTW KOHTPOJIIO Hag
c06010, BXXVMBaHHA CYpOraTHOrO afikorosito, TEXHIYHUX PiANH, OAEKONOHY, «6iNoi rapAauKmM» I iHWKX anko-
rofIbHUX MCKX03iB — BCE Lie TICHO NOB'A3YETbCA 3i 3IOUMHHICTIO Ta BUNHEHHAM PI3HUX KPUMiHaNbHKX Npa-
BOMOPYLUEHD Mif Ai€lo ankorosto abo nif yac Noro NoLuyky.
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Puc.1. KOHTHHI€HT Ta JIKVEAHHA 0cid, AKI MAKTE
Po3J1aJdH NCHXIKH Yepe3 BXKHBAHHA aJTKOT0Ir0 3a 2013-
2020 poxkH B YKpaiHi
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 Linear(Nepdiysas Ha plaiky Ha Piteub 3pifHEoro neddy v siuplB-35 pogis piK

Ak 6aunmo 3 giarpamu (auBe.purc.1) Bce Ginblue i Hinblue fo anKoronbHOT 3aNeXHOCTi 0NYHaoTbCA MO-
nopi ntogm y Biui 15-35 poki., ane i fitv BX1BaloTb ankorosibHi Hanoi (Big 0 go 17 pokis y 2020 poui Ha
o6niKax Takmx 0cib, siki MaloTb po3nagn NCUXikn Yepes BXKMBaHHA ankorosio nepebysano 587 4onoBsik
(3 HUX NnocTaBneHo nig Harnag sneplue 330 4yonosik); 2019 p. — 964 (649); 2018 p. — 1146 (785); 2017 p. -
1151 (833); 2016 p. - 1221 (905); 2015 p. — 1408 (1084); 2014 p. — 1224 (1653); 2013 p.— 1686 (1987)). Tak,
3a faHmMMuM BcecBiTHBbOT opraHi3auii oxopoHu 3gopoB’s, y 2018 poui YkpaiHa nocina nepuie micue y CBiTi
3a piBHeM autayoro ankoronismy,[14] a, 3a pesynbratamm onUTaHMX NigNITKIB CNOXNUBaYaMM afIKOrONbHUX
HanoiB NPWUHaMHI 0AauH pa3 BUABMNOCH 85,7%, fecaTb i binblue pasie — 46,3%, WO CKIaae Make no-
noBuHy onuTaHux.[10] Big nuaALTBa B KpaiHi WopivyHO rnHe Ginblue 40 TCAY Nofen - e B 3 pasu Ginblue
HalLMX BTPAT 3a BClO apraHCbKy BilHY.[2] YacTKa CinbCbKUX XUTENIB i3 POKY B Pik KONMBAETLCA B MeXKax
Big 35 % y 2013 poui go 6inble 40 %, TO6TO TeHAEHLiS O NOCTYNOBOroO 3POCTaHHA. (AnB. prc.2). Taki
TeHAeHUiT 3 NMALTBOM Ta MOro HaC/iAKOM afkoroniaMOM Y CiflbCbKi MiCLLeBOCTi BUKNMKAHI HACTYMHUMMN
YMHHMKAMU: 3HUXKEHHAM PiBHA JOXOAIB i cOLiaibHMM CTaTyCOM, HEOCBIUEHICTIO | BiAHICTIO, HU3bKMM piB-
HeM KynbTypu, AeLeBM3HO CYpPOraTHOroO afikoroso, CyBOpumMy OYAHAMU KUTTS, CNPo6oto MOAO0SIAaHHSA
TPYLAHOLLIB i CTPeCoBUX CTaHiB.[6; .40, 7]

OTxe, popMyBaHHA aNIKOrONbHOI 3aNEXHOCTI B YKpaiHi 06yMOBNIOOTb HM3KA BUpPILLaNbHUX YNHHU-
KiB, 30Kpema: 1) couianbHi: HN3bKUI PiBEHb OCBITU, MaTepianbHOro 3abe3neyeHHs, CNOTBOPEHi 3BMYal i
Tpaguuii CynpoBOOXKYIOTbCA BXUBAHHAM CMIMPTHUX HAMOIB, HEBMIHHA KyNbTypHO MPOBOAWTU [0O3BiNA
(BpY>KHi 3ycTpiui i cBATa TOWO; 2) EKOHOMIYHI: 3HMXKEHHA 06CcAry BUPOOGHULUTBA ToBapiB (pobiT, mocnyr),
3MEHLUEHHSA [OXOfiIB HaceneHHs, 3HVKEeHHA 3alHATOCTi HaceNieHHA (HenmoBHe BUKOPUCTaHHA TPYAOBUX
pecypciB), 3HUXKEHHS KyniBesbHOT CNPOMOXHOCTI HacefIeHHA BHACNIAOK iHGNALIT, 3HaUHMIA piBeHb 6e3po-
OiTTA eKOHOMIYHO aKTMBHOIO HaceneHHA ToLLo; 3) 6ionoriyHi: cnagKoBa CXUNbHICTb (A0 25 % piten, 6aTb-
KW SKMX Oynv NAKamMm Ta afIkorosikaMu CTatoTb TaKMMK Y JOPOCSIOMY BiLli), HEPBOBI i MCUXiYHI po3nagm B
AnTAYoMy BiLli (0co6nMBO CTaH GpycTpaLii, HeBNEBHEHOCTb Y 3aBTPALIHbOMY [iHi BUKJIVIKAE HEOrONOLEeHa
BilHa Ta 036pO€EHa arpecisi Ha CXOAi HALWOI KpaiHW 11 OKynauis YacTuHW TepuTopii YKpaiHu, cTpalleHHa
cmepTenbHa naHgemia COVID-19, 3popolaHHA NpoayKTiB XxapuyBaHHA, NPUPOAHIX pecypcis ToLo), ne-
peBakaHHsA npoueciB 30yAXKeHHs HaA NpoLecamMu rafibMyBaHHS; 4) NCUXOMOTiYHI: MOWYK 3a10BOJIEHHS,
endopii, HeBNEBHEHICTb B CObI, APATIBNMBICTb, TPUBOXKHICTb, HN3bKa 3[1aTHICTb A0 ColianbHOT aganTauii i
NPOTUCTOAHHA CTPecam.
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Puc.2. HacTRA ClIBCBRAX KHTEIIB, AKi NepedyBAOTE HA
00J1iKAX 3 JiarHO30M HA KiHellb 3BiTHLOTO Mepioay ¥
2013-2020 porax B VKpaiHi.

= 2015 p.
=2018 p.
|

Bnnume ankorosnto Ha 3M104YMHHICTb 6e33anepeyHnii, agke y KPUMIHOMOTT NUALTBO i afikoronism Br3Ha-
I0TbCA GOHOBMMU ABMLLAMU, TOOTO CaMa 3/I0UMHHICTb NapasnTye Ha ix GOoHi | 6e3 BUBUEHHA LKMX ABULL
HEMOX/IMBO BCEBIYHO i MOBHO OxapaKkTepusyBaTh camy ii. ANKorosibHe Cn’AHIHHA racUTb MOpPasbHi Ta
NCUXOSOFiYHI PerynaTopu NogCbKoi NoBeAiHKM, AOBOAI YacTo BUCTYNaEe 6e3nocepenHbol0 MPUUNHOK
BUMHEHHA KpMMiHa/IbHOro npasonopyLweHHaA.[1] 3a gaHuMm ctatucTrki, 80 % yomnscTs Ta 90 % Brnaakis
XyniraHCTBa BifbYBaETbCA Y CTaHi aNKkorofibHOro cn'aHiHHA. YacTka ocib, ski ynponosx nepiogy 3 2015
poKy 0 2020 poKy BUMHWIIM 3N0UNHN Y CTaHi ankorosibHOro abo HapKOTUYHOTO CM'AHIHHA, Y cepefHboMY
cTaHoBuna 12,1 % Big 3aranbHoI KinbKOCTi 3aCyPKeHMX 3a BCi BUAW 3NT0UMHIB (KOXKHWI BOCbMUIA 3acyfxe-
HUIM NPOTArOM 3a3HaYeHOro Nnepiofy, a KOXeH JeCATUN - XKiHKa.). Y cepeHbOMY 3/104MHI, NOB'A3aHi i3
BXVBaHHAM afikorosto, cAraioTb 43 % (grB.Ta611.1).[28] AnKorosnbHa 3aneXHicTb Bifirpae Heabuske 3Ha-
UeHHA B reHe3ncCi peuuanBHOI 3I0UMHHOCTI XiHOK. 70 % peuunanBiCTOK 3a3Haunnu, Wo BOHW NepiognyHo
BXXMBaNM afIkoronb, Lie 4% BXKu1Banv NOro cMcteMaTuyHo. NMpubnmnsHo TpeTrHa peuunanBiCTOK BBaXatoTb,
O BUMHWIIM 3/T0UMH CaMe Nif BMNIMBOM ankorosibHoro cn’aHiHHA.[c.38, 8] OcobnuBe 3aHENOKOEHHA BU-
KNMKaloTb JOPOXKHbO-TPAHCMOPTHI MPUIOAN Yepes BXMBaHHA CNUPTHUX HanoiB BoAiaMu (MOMiTHe micue
nocifatoTb XKiHKM), WO NPM3BOANUTL [0 rvbeni Ta KaniuTea nogein.

Ta6nuua 1. KinbKicTb 0ci6 3acygkeHNX 3a BUMHEHHA KpMMiHanbHNX NpaBonopylieHb
Ta iX NMTOMa Bara 3a BUMMHEHHA TaKNX NOpYLIeHb Y CTaHi afIkoronbHoro
i HAPKOTMYHOrO cn’AHIHHA B YKpaiHi 3a 2015-2020 poku

HalimeHyBaHHA NoKa3HMKa 2015 2016 2017 2018 2019 2020

3acyaxeHo ocib B YKpaiHi (ycboro), i3 Hux

; 94798 | 76217 | 76804 | 73659 | 70375 | 67519
33 BUMHEHHA KPMMiHaNbHMX NPaBoONopyLleHb:

y CTaHi anlkoronbHOro Cn'AHIHHA 14908 | 11143 | 9318 | 7142 | 6518 | 6394

Y CTaHi HAPKOTMYHOTO CM'AHIHHA 230 175 196 207 216 209

NUTOMa Bara Bif, YMcna ycix 3acypkeHumx oci6, % 16 % 148% | 124 % 10% 9,6 % 9,8%
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HacTtynHoto 3arpo3oto 451 yKpaiHCbKOro CycrninbCcTBa € HapkoMaHis (Bif rpeubkoro narke - 3auineHiH-
HA | Mmania - 6e3ymMcTBO, 3aXOMNJIEHICTb) - NCUXIYHMIA PO31a, 3yMOBNEHWI 3aNEXHICTIO Bifj HAPKOTUYHO-
ro 3acoby abo NCUXOTPOMHOI PEYOBMHU BHAC/IAOK 3/TOBXMBaHHS LM 3aCO60M abo Li€lo pevoBrHO0. A
0coby, XBOPY Ha HapKOMaHito, 3aKOHOAAaBeLb BM3HAUMB, AK Ty, WO CTPAaXKAA€E HA NCUXIYHWIA po3nag i xa-
paKTepu3yeTbCsa NCUXiYHOLO Ta (a60) $i3MUHOI0 3aMeXKHICTIO Bifi HAPKOTUYHOTO 3aCO0Y UM NCUXOTPOMHOT
PeUYOBUHY, 11 AKIN 33 pe3ynbTaTaMy MeAYHOrO OOCTEXEHHS, MPOBEAEHOTO BiAMOBIAHO 0 LIbOrO 3aKOHY,
BCTaHOB/EHO AiarHo3 “HapkomaHia“[20] o peui, Taka fediHiLia AK <HapKOMaHiA» He BUKOPUCTOBYETLCA
y MixxHapogaHin knacudikauii xeopo6b (MKX -10), wo aie 4o 01.01.2022 poky, a y ubomy KnacudikaTopi ans
0cCib, AKi 3aneXHi Bi BXMBaHHA ONiOIfiB 3a3HAaUEHO HWWIA AiarHo3: «[cuxiyHi Ta NoBeaiHKOBI po3naan
BHaACMIAOK BXMBaHHA onioigis» (F.11.2). HapkomaHisa Hece coboto He MeHLW narybHWiA BIUB Ha yKpaiH-
CbKe CyCninbCTBO, HaUioHaNbHY 6e3MneKy aHiX ankorosiam, 3okpema: 1) yepes CTaH Xax/IMBOro 340POB’s
HapKOMaHW NoraHi NpaLiBHUKK, Y AKX NePioAMYHO HAcTynaEe abCTUHEHLis TOOGTO XBOPOOAMBUIA CTaH Ye-
pe3 HecTauyy HaKpOTUKY B OpraHi3mi; 2) 3aBga€e maTepiasibHOI i MOpanbHOI LWKOAMW, BHACNiLOK HeLacHmX
BMMA/KIB HA TPAHCMNOPTi ab0 BMPOOHMLUTBI, @ TAKOXK BUMHEHHS aAiMiHICTPATUBHUX Ta, HaBiTb, KPUMiHaNb-
HUX NpPaBONOPYLEHb (KpagixKkn, rpabexi, po36oi, npocTutyLito, NigpobKy peuenTis Towo) nig Yyac no-
LYKY KOLWITIB Ha NpuAabaHHA HAapPKOTUKIB; 3) HAPKOMaHU CTBOPIOKTb HECTEPIHI YMOBU AJ1s CBOEI CiM™T, He
Jauu 61IM3bKNM MOXITMBOCTEN ANA HOPMANIbHOMO XKUTTS, OTPYIOOUM i CBOEKD NPUCYTHICTIO, N036aBnsto-
yn CiM'to 3aco6iB iCHYBaHHS, BUMHAIOTb JOMALLUHE HACUNBbCTBO TOLWO; 4) BN/IMBAE HA MalbYTHI NOKOJTIHHA
Ta eKOHOMIYHO LWKOAUTb CYCMiNIbCTBY, afi)Ke OUiKyBaHHA OO POi HaPKO3aneXHoro He 34iNCHUANCD; 5)
CTAaHOBUTb Hebe3MNeKy He TiNbKM AJ1A OKPEeMOI NoANHY, ane i 300poB’A Hauil B LifloMy, KOXeH CNoXuBay
HaPKOTUKIB NparHe BTArHYTY BXXUBAHHA HOBYX 0OCi6, 0cO6NMBO NigiTKIB Ta MoNoaux ntogei; 6) MopasnbHO
po36eLLye CycninbCTBO, Aie MPONAryeTbCA HAPKOMaHCbKa CyOKynbTypa.

3 AepKaBHOIO CTATUCTMKOIO WOAO0 HAPKO3aNEXHUX OCiO Y AeprKaBi He 30BCiM CKManoch i BOHAa A€ Ham
NpubNM3HY yABY Ha BigMiHy Big ankoroniamy. CborofiHi Ha KOXXHOMY MapkaHi, ¢pacagi 6yanHKy, CMiTTeBO-
My 6aKy, Ha OyaiBfAX KOMyHaNbHUX, KOMEPLIMHUX MigNPUEMCTB TOLO MOXHA NobaunTy 3awmdpoBaHi Ko-
AV-HAANUCK NPO MPOMO3ULLI0 HAPKOTUYHMX 3aCO0iB ab0 MCUXOTPONMHUX PEUYOBUH. AKLLO € NOMWT TO NPO-
no3uuis Oyae 3aBXXaW, HE3BAXKalUM Ha Pi3Hi 3axoaun NpoTugii in. Ta rinepnaTeHTHICTb, WO NpUTaMaHHa Uil
Hebe3neyHii XxBopobi, 0CO6NNBO Lie CTOCYETLCA CMOXKMBAYIB TaK 3BaHNX «J1ETKNX» HAPKOTUYHMX 3aCO0iB Ta
iHLINX NCUXOAKTUBHUX PEYOBUH, TOKCMKOMaHIB, HEeiH €KLiIMHNX HapKOMaHIB, NepLLOnoYaTKiBLiB TOLLO, CBia-
YnTb NPO Te, Lo 0COOU He NoMaAakoTb Y Nose 30py MeAVKiB, NPaBOOXOPOHLIB TOLO. EKcnepTHe cepenoBu-
LLie CBiAUMTb NPO BifibLUE HiX N'ATb MiNIbIOHIB CMOXMBaYiB HAPKOTYMKIB (BK/OUAOUN 1 iHLLI NCUXOTPONHI pe-
YOBMHM) MO AepKaBi. Tak, 3rifHO CTaTUCTUYHMX AaHuX MiHicTepcTBa OXOPOHM 300p0oB's YKpaiHu 3a nepion
2013-2020 poku y cepeaHbOMy Ha 061iKy nepebyBae npnban3Ho 88948 oci6 3 BCTaHOBNEHUM [iarHO30M
yepes BXKMBAHHS HAPKOTMYHMX 3aC06iB. 3a BU3HAYEHUI Nepio GiNbLue NoNOBUHY 3 HUX, Y cepeiHboMy 56
% (49850 ocib), cknagatoTb Monogi noau Big 15 go 35 pokis (aue.puc.3). Loao Bnepuie B3aTKX Nig Harnag
0Cib 3 BCTaHOBMIEHNM [iarHO30M PO3N1afliB NCUXIKN Yepes3 BXKMBAHHS HAPKOTMUHKX 3acO06iB TO 3a BU3Haue-
HUIA Nepiof IX NOCTaBNEHO Ha AWUCNAHCEPHUI | NpodinakTUUHMIA 06MiKK 65113bko 9508 ocib.

Puc.3. ObnikosaHi ocobu, AKi MaroTb NcUXiYHI posnagu

yepes BMMBAHHA HapKOoTWUYHUX 3acobis (2013-2020 pp.)
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— MepebyearoTe Ha o6AiKy Ha KiHeUb 3BiTHBOro Nepiogy
— ¥ Biwi 15-35 pokie nepebysatoTe Ha 0bAiKy Ha KiHeub 3BiTHROrO Nepiogy



Visegrad Journal on Human Rights

Y Crparerii fep»aBHoI NONITUKK WOAO HAPKOTUKIB Ha nepiof Ao 2020 poKy 3a3Hayvya€eTbCA, WO Npo-
TArOM OCTaHHIX AeCATU POKiB MOWVPEHHA HAaPKOMaHIl Ta HAPKO3/TOYMHHOCTI B YKpaiHi CTano ofHieio 3
HaNroCTpiWmx cycninbHUX Npobnem, HePO3B'A3aHHA AKOT NPUBOAUTL OO 3aMOAiAHHA WKOAM 340POB'10
TIOAVHW, HEFaTUBHOTO BMIMBY Ha CoLianbHy chepy, a TaKOX € 3arpo301to HaLioHaNbHIl 6e3newi Aep»KaBu.
[21] HapkomaHia Ak 11 ankorosiam € ¢OHOBUM ABMLLEM Yy KPUMIHOMNOTII, AKE MA€ TiCHi B3aEMO3B'A3KM 3i
3/TOUMHHICTIO, @ HapKOo3aNexHa ocoba € be3nocepeHiM Cy6’'eKTOM BUMHEHHA HU3KM KPUMiHANbHMX Npa-
BOMOpPYLUEHb KOPUCINBOIO, HaCUMIbHULbKOIO, KOPUCIIMBO-HACUTbHULBKOTO XapakTepy. 3BUYaiHO Hall-
Ginblue HapKo3aneXHi 3agifHi y He3aKOHHOMY 06iry HapKOTUYHYKX 3aC06iB, NCUXOTPOMHMX PEYOBUH Ta iX
aHanoris To6To 3a 37104UHN NepefbdaueHi 305-320 KprmiHanbHoro kogekcy YkpaiHu. 3a gaHumm [depkas-
HOI cypoBoil agMiHicTpauiil YKpaiHu, ycboro 3acya»KeHo 3a Ljto KaTeropito 35104mnHiB y 2013 poui 18250 ocib;
2014 p. - 13825; 2015 p. - 11434; 2016 p.— 9118; 2017 p. - 12124; 2018 p. - 10114; 2019 p. - 9597; 2020
p. — 10121.[28; 13] CygoBo-cnigya npakTuMka, BNacHW JOCBIA | NpoBefeHe AOCNIAKEHHS, CBifuaTb, WO
KpVMiHanbHi NpaBONOPYLIEHHS, NOB'A3aHi 3 HE3aKOHHUM 06iroM HapPKOTUYHKX 3aC06iB, MCUXOTPOMHUX
pEeYOBUH, IX aHanoriB abo NPeKypcopiB, AK NPaBKI0, BUNHAIOTL MOJSIOAI tOAN YONOBIYOI cTaTi y BiLli Big 18
[0 30 poKiB 3 BiICYTHICTIO CTanux CiMeMHNX 3B'A3KiB. 3aNeXHO Bif 3N0UYNHHOI JiANbHOCTI 3 HAPKOTUKaMM
NoTPiGHO XapaKTepur3yBaTy 0CObY 3M0UMHLSA TaK:1) BUPOOHMKM HAPKOTUUYHOI CUPOBWHU | HAPKOTUYHUX
3aco0biB NOAINATLCA HA Pi3HI KaTeropii 3anexHo Bi BUAY AiSNbHOCTI 3 HAPKOTUKAMM — CiflbCbKi XuTeni,
AKi KYNbTUBYIOTb HAPKOMICTKI KyNbTYpU; MeANYHi NpauiBHUKM Ta HAYKOBL, AKi 3aiMaloTbCA BUrOTOBJIEH-
HAAM HapKOTMKIB Y NigNiNbHUX nabopaTopinx; CTYAEHTU MEAMNYHMX BULWIB Ta NPALiBHUKN MeAUYHUX Hay-
KOBMX labopaTopilt, NigNPUEMCTB, YCTAaHOB i OpraHisaLiii, AKi 4OTWYHI [0 NerasbHOro 06iry HapKOTUKIB,
BUIOTOB/IAIOTb CUHTETUYHI HAPKOTMKK; iHLWI; 2) CMOXMBaYi HAPKOTUKIB — Aerpafytodi paHiwe 3acyfKeHi
NIOAM Ta iHLWI iH'EKLINHI HapKOMaHK; 0cobWU, AKi Yac Big Yacy fONYyYaloTbCA A0 BXUBAHHA HAPKOTUKY (He-
NMOBHOJITHI a60 0cobu MoNoforo BiKy); BMXigLi 3 KaBKa3sy, 3a3BMYall CNoXmnBadi 4OPOTrMX CUHTETUYHUX
HapPKOTMYHKX 3aCO0iB; NPEACTAaBHUKN TBOPYOI iHTeNireHLii, BENMKOro i cepefHboro 6isHecy, MoNiTUKK, Ha-
pogaHi o6paHLi NepiogMUHO BXXUBAOTb JOPOTi HAPKOTUKM — KOKaiH, FepOiH; CTYAEeHTU Ta iHWi MeHLL 3a6e3-
neyeHi BEPCTBU HACENIEHHA BXMBAOTb elleBi HAPKOTUKK; 3) BUKpagadi HapKOTUKIB — CNy»KO0Bi ocobu,
AKi MaloTb JOCTYN A0 rOTOBMX HAPKOTUYHMX NpenapaTiB abo HapKOCUPOBMHU (MpauiBHMKK XiMbapmnig-
NPUEMCTB, anTekK i anTeYHMX CKNagiB (Benvka YacTka »KIHOK 3i 3B'A3KamMu 3i CoXMUBayYamMmM HapPKOTUKIB),
a TaKOXK paHille 3acymeHi 3a KpMMiHabHi NPaBONOPYLUEHHSA, NOB'A3aHi 3 HAPKOTUKaMU; 4) CKYMHUKN
(onToBi) i 36yBanNbHUKM HAPKOTMKIB (HApPKOBGI3HECMEHM), ANA AKUX XapaKTepHa HasABHICTb 3/I0YMHHOTO
[OCBiZly, Y TOMY UMCAi 3 BUrOTOBJIEHHSA, BXMBAHHA i 36yTy HapKo3acobiB, po3rany>KeHiCTb 3MIOUNHHIX
3B'A3KIB, IX TPaHCHaLiOHaNbHUI XapaKTep, PO3MNo4in poner cepes YY4acHYKIB 3/I04MHHOTO YrpynoOBaHHS;
5) nepeBi3HVKM HaPKOTUMKIB — NOCEPEAHUKUN MiXK BUPOOHMKaMI i 30yBanbHUKaMK, 30yBanbHUKM, CNOXN-
Baui, BoAil - AaNbHOGIMHVIKM, MPOBIAHUKN 3aMi3HMYHKX NOTATIB, CTIoapaecy (eKinax) NnoBiTPSHUX CyaeH,
poanyi abo 3HalnoMi HapKO3aneXHOro, Kyp'epu-3aknagHuky, BUNagKoBi noau; 6) yTprumyBadi Hapkonpu-
TOHIB — Y NMepeBaykHili 6iNbLIOCTI BUABMATLCA JIIOAN XBOPi HA HAPKOMaHito abo NtoAn AOTUYHI O HAapKO-
MaHiB i paHille 3acymMeHUx ocib, K NpaBuUso, 3a KpMMiHaNbHI NPaBONOPYLIEHHS Y chepi He3aKOHHOTO
06iry HapKOTVKiB; 7) BUMNAAKOBI HAPKO3MOUMHL, AKI BUMHWAN OAWUH 3MT0YVH, NMOB'A3aHUI 3 HAPKOTUKaMU,
BCyrnepey CBOEMY MO3UTUBHOMY BMXOBAHHIO Ta JOTPUMaHHIO HOPM CyCrifibHOT Mopani; 8) KpuwyBasb-
HUKN HapPKO3JTIOUMHHOCTI Y «Bifinx KOMipLAX» - NPeACTaBHUKM OpPraHiB Aep»KaBHOI BNagu i ynpaBniHHA,
MiCLIeBOro camoBpAAyBaHHA, MPaBOOXOPOHHL, YCiX PiBHIB, Cyaai Towo; 9) ynpasniHLi BeNMYe3HMX TpaHC-
HaLioHaNbHUX 3/TOUYMHHMX OpraHi3auill, Wo 3aiMaloTbCA HaPKOBGI3HECOM (<HAPKOKapPTENiB») — MOXe OyTu
[lBa TUMNW OCi6: NepLnii — 0cobu AKi 3aiMalOTbCA HE3AKOHHNM 06iromMm HapKOTMUYHMUX 3aCcO6iB, MaloTb Cre-
LianbHi 3HaHHA, 3aIMatoTb NeBHe MicLe Y 3I0UMHHIN iEpapXil; APYrnn — KePiBHNKN 3 KOMYHIKaTUBHUMM
MOXMBOCTAMMY, Y CYCMiNIbCTBI MOBAXHi NI0AM, MELEHATH, YPAZOBLi, HapoaHi o6paHLi, Baani 6i3HecmeHM
TOoLO.

Y pocnigMeHHAX, NPUCBAYEHUX KPUMIHOMNOFIYHMM acnekTam NpPOoTUAil HapKO3MOUYMHHOCTI, HaBege-
HO OCHOBHI pUCK 0OCib, siKi NPUYETHI 4O HE3aKOHHOIO 06iry HapKoTUKiB. MoHaa NonoBUHN (58 %) Takux
3/T0UYMHIB BUMHEHI 0CO6aMU 3 MO3UTUBHMMM TEHAEHUIAMM B NOBeAiHLi, AKi He NnepebyBanu B Nosi 30py
NPaBOOXOPOHHMX OpraHiB. BuainaoTb Taki TMNW yYacHWKIB 3M104UHY, MOB'A3aHNX 3 HE3AKOHHMM 06irom
HapKOTMKIB: @) HAPKOAINKM, AKI OYONIOTb OpraHi3oBaHi rpynu uu iHWi GopmyBaHHS, Ta iX Hanbnnxye
OTOYEHHS. X XapaKTepUCTMKa 36iraeTbCA 3 XapaKTepPUCTUKOI NigepiB iHWNX OPraHi30BaHMX CTPYKTYP i
nepefbayae HaABHICTb Y HUX TaKMX SKOCTEN, IK aBTOPUTAPHICTb, XKOPCTOKICTb, OpraHisauiiHi 34i6HOCTI,
BMEBHEHICTb Y BNIACHI NepeBasi Ta HEAOTOPKAHHOCTI TOWO; 6) PAJOBI YYACHMKM 3M0UMHHUX rpyn. Ona
HUX XapaKTepHi *kafibHiCTb, eroiam, BifCyTHICTb Xasto 10 XKepTB, KOPCTOKICTb, FOTOBHICTb 10 CUTIOBUX Me-
TOAiB BMpiLLEHHA KOHPNIKTIB TOLLO0; B) 0COOW, AKi BUPOLLYIOTb HAPKOTUYHI PeUYOBUHM i, IK PABUIO, X 0CO-
OUCTI AKOCTI He MNOB'A3aHi 3 KpMMiHani3aui€to, 6511M3bKi 10 XapaKTePUCTUK XKUTENIB BiaNoBiaHOT MicLLIeBOCTI
Ta, 411 AKMX He € 060B’A3KOBKM MOTMB KOPUCTI UM 36arayeHHs; r) ocobu, aki 36upatoTb AUKOPOCSTi HapKO-
TUYHi PeYOBUHU: NPodeCcioHann, OPiEHTOBAHI Ha KOPUCTDb - 30araveHHs; BUMNaAKoBi 0cobwu, AKi npuixanu
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«3a KOMMaHito», «3 LjiKaBOCTi»; 0COOU, AKi CUCTEMATUYHO BXIMBaOTb HAPKOTUYHI 3aCO0U - HapKOMaHu; f)
36yBanbHUKN-NPOodecioHann, OPiEHTOBAHI BUKJIIOYHO Ha 36arayeHHs, AnA AKUX XapaKTepPHi CIPUTHICTb,
HanonernmeicTb, yMiHHA BifLyKaTX 1 NePeKOHATU KNi€HTa, MparHeHHA BCTAHOBUTY B3aEMOBUTigHI 3B'A3-
KW 3 NpaLiBHUKaMU1 NPaBOOXOPOHHWX OpraHiB, KOTpi 06CnyroBsytoTb faHy TepuTopito.[c.11, 23]

KpumiHonoriuHui noptpeT 0cobu, sika 34iCHIOE 30yT HAPKOTYKIB, Ma€ Takuii BUrNAA: y 6inbwocTi Bu-
nagKiB Lie ocobu yonosiyoi cTaTi (68,4 %) 3pinoro BiKy Big 29 go 35 pokis (58,9 %), He 3aMHATI cycninb-
HO-KopucHoto npaveto (71,4 %), siki MaloTb cepefHio abo cepefHbo-CreLianbHy ocBiTY (89 %), BXKMBaOTb
ankorosnb abo HapKoTKKK (49,3 %). AK NpaBKO, paHille He CyAuMi, a AKLO i CYAUMI, TO 3a BUMHEHHSA 3/10-
YMHIB, MOB'A3aHMX 3 HE3AKOHHMM 06iroM HapKOTUKIB (84,3 %). binbLlwicTb HAPKO36yBaNbHUKIB, MPUTATHY-
TUX 4O KPUMiHanbHOT BiANOBIAaNbHOCTI, HE OTPUMYIOTb BENTMKOro 4OXOAY Bif, MpOoAaXKy HapKOTUKIB, FPOLUi
HUMU BUKOPUCTOBYIOTbCSA AJ1A 3a[J0BOJIEHHS NOBYTOBMX NOTPED, a TaKOX ANA NpUAGaHHA HAPKOTUKIB AN1A
BIACHOrO BXMBaHHS. [Mpy LboMy 36inbWMBCA BiK OCIO, AKi 3aiMalOTbCA TAKOK HE3aKOHHO AifNbHICTIO,
BMPOCNA X OCBIYEHICTb, 3pOCNa KiNbKiCTb 3N0UYMHLIB, AKi HA MOMEHT BUMHEHHA 3/I0UMHY He NpauooThb i
He HaByYatoTbcA.[c.10, 9] CouianbHo-gemorpadivHi 03HaKK, XapakTepHi ANna opraHizaTtopa HapkKobisHecy
MaloTb TaKUIN BUTNISA: B epeBakHil 6inbLlocTi Le ocobu 18-24 (36%) abo 30-39 (40%) pokKiB, 3 cepeiHboo
npodecinHo (36 %) abo NOBHO 3arafibHO cepenHboto (42 %) ocBiTOW, AK NPaBuIo, 6e3 NOCTIHOro
Oxepena goxony (87 %); ogHOYACHO i3 LM ONUCOM HaBOAWUTLCA CynepeusivBa Nomy Te3a npo Te, Wo
opraHi3aTopu TpaHCHaLiOHaNIbHOrO HapKOGI3HECY MatoTb, B OCHOBHOMY, NeranbHui 6i3Hec, yepes sKui
«BiIMMBAOTb» FPOLLIOBI 3aCO0OW, OfepKaHi Bif HE3aKOHHOrO 0biry HapKoTuKiB.[C.12, 24] Tomy, XapaKTepu-
3yl0TbCsl 0CO0U, SIKi 3aMatoTbCs HAPKOOI3HECOM, HAaABHUMY GOPMaMM OPraHi30BaHOCTI Ta BEIVKNMU He-
3aKOHHUMY NPUOYTKaMWU, «BiAMMBaAHHAMY FPOLLEN Yepes nerasabHui 6i3Hec. Y Takmx BUNagKax Hapkobis-
Hec Habupae pyC OpraHi3oBaHOI 3MOYMHHOCTI, AKIV BNACTUBI iEpapXiuHa CTPYKTYpa, CyBOpa ANCLUMNIHA,
PO3NOAINn ponen, yTpmaHHA KOPYMMNOBaHUX YNHOBHUKIB ToL0.[c.162, 16] Y cBOIO uepry, KpUMiHanbHUN
npodecioHaniam € 3/104MHHOI AiSNbHICTIO, AKI NpUTaMaHHI BUAOBI O3HAKW, BNACcTUBI Oyab-siKill npode-
cii: cneuianisauin, kBanidikauis, 3gaTHiCTb OyTY AKepenom MaTepiaibHOro iCHYBaHHS, MPUHANEXHICTb [0
NEeBHOro 3/T0YMHHOrO COLiaNbHOro cepefoBuLLa, B AKOMY BOHa 34iMcHI0eTbcA. Crevlianisauia AK o3Haka
KpvMiHanbHOro npodecioHaniamy nonAra€ y BUMHEHHI KOHKPETHOrO BUAY 3MI0MUHHOI JiANbHOCTI, AKUIA
nepen6ayae onaHyBaHHA TEOPETUYHNX 3HAHb, MPAKTUYHMX HABUYOK Ta BMiHb. KBanidikauia nepenbayvae
piBeHb NPodecCiiHOT NiAroTOBNEHOCTi 0COOU [0 NEBHOIO BUAY AiANIbHOCTI, € SIKICHOIO XapaKTepuUCTMKOL
cneuianizauii. Bucokunn piseHb kBanidikauii npodecinHoro 3nounHUA [O3BOMAE NOMY AOBOAI JOBroO i
yCMiWHO 3AiMCHI0BaTY 3/1I04MHHY AifNbHICTb. OCOOUCTICHUI CeHC NPODECINHOT 3NTOUNHHOT AiANbHOCTI No-
NAra€ y Tomy, Wo 0coba, siKa 1T 34iNCHI0E, HamaraeTbca 3a6e3neunTn 3a PaxyHOK LibOro CBOi MaTepiasibHi
noTpe6u. 3a0BONEHHS Y NPOLLECi 3T0UMHHOT AifNbHOCTI NOTPe6 HeMaTepPiaibHOro XapaKTepy He € O3Ha-
Koto NpodeciiHol 310UMHHOCTI. Yepes Le npodeciiHi 3104MHLI BUNHIOOTb CaMe KOPUCTBI KpUMiIHaNbHi
NpaBOMoOpYLLEHHS.

HapeLwTi, HaneXHicTb [0 MEeBHOro KPMMiHANbHOIO CepefoBULLA MOAArAE y nepebyBaHHi ocobu B
OTOYEHHi NofibHNX fo cebe, CMifKyBaHHI 3 HAMM, @ TAaKOXK B OTOTOXKHEHHI 0COOU 3i 3I0UMHHMM CBITOM,
B AKOMY 3JI0UMHELb 3HaXOAWUTb MOPANbHUI CTUMYN AiANbHOCTI, NIATPMMKY Ta BiZHOCHY 6e3neky. B 3a-
rafbHOCOLialbHOMY CeHCi Le cepepoBuile 3abe3neuye 30epekeHHsA Ta BIATBOPEHHSA KPUMiHANbHOMO
npodecioHaniamy.[c.246, 19] AK 3a3HayaloTb feAKi BUEHi KOHTUMHIEHT YUYaCHUKIB 3/T0UUHIB, NOB'A3aHMX i3
He3aKOHHMM 00iromMm HapKOTUKIB, BUPI3HAETbCA HeoaHopiaHicTio. OCHOBOO AN1A TUMOoNOorii 0Cib, NpuyeT-
HUX [0 HE3aKOHHOIo 06iry HapKOTUKIB, BKa3aHi 4OCNiAHMKM 06pany MOTMBALINHY CKIAfoBY 3/T0UYMHHOT
NnoBefliHKK: NparHeHHsA Ao 36arayeHHA abo NparHeHHs 3abe3neuynTn cebe HapKOTMKaMK A BIAaCHOro
CnoXuBaHHA.[c.242, 17]

OTXe, HEeBTILLHI TEHAEHLiT CBifYaTb NPO 36iNbLIEHHA HAPKO3ANEXHVIX Y AeprKaBi Ta mofasiblue 3poCcTaH-
HA Ta OMOJIOAPKEHHSA BIKOBOTO LieH3Y OCi0, SIKi BUMHSAIOTb KPUMiHAbHI NPaBOMNOPYLIEHHS, NOB'A3aHi 3 He-
3aKOHHUM 06iroM HaPKOTUUYHUX 3aCO6iB, MCUXOTPOMHUX PEYOBWH, IX aHANOriB abo NPeKypCopiB, OCKiNb-
KW CNPUATANBI YMHHUKN AaHOMY BUAY 3/TOUUHHOCTI BiATUMYTb | B HAOVXKUYOMY MaibyTHbOMY.

BucHoBOK. [locnignsLiv MeanyHi ocobnmBoCTi Ta MPOBIBLLM KPUMIHOMIOFIYHWIA aHani3 ankoronisaui i
HapKOoTM3aLil YKpaiHCbKOro CycninbCcTBa MigKPecnMmMo nigBuLLEHY CyCnifibHY Hebe3neuHicTb AaHNX XBO-
po6 Ta ix 6e33anepeyHnin B3aEMO3B'A30K 3i 3/I0UMHHICTIO. HeBTilWHI TeHaeHLi 36epexxyTbca i y noganb-
LIOMY, AKLO BIATUMYTb CNPUATAMBI HUHI YUNHHWKN, afKe Ha TNi 3MeHLUEeHHA HaceneHHA KpaiHW piBeHb
anKorosiaMy i HapKOMaHii 3anMIaEeTbCs CTabiNbHO BUCOKUM, AKLLO BPAxXOBYBATU iX rinepfaTeHTHICTb i
HeedeKTVBHY PO6OTY 3anobixXHy AisNbHICTb MPAaBOOXOPOHHUX OpraHiB. BogHouac, uncneHHi pedop-
MW MPaBOOXOPOHHMX OPraHiB, 0CO6MBO OCTaHHIM YaCOM, Ha »KaJlb, MOKM He 3MOM NPOTUCTOATY LM
$OHOBMM ABULLLEAM Ta 3NTOMUHHOCTI, IKa TiICHO 3 HMMIK B3aEMOMOB'sA3aHa. 3apa3 aJIkoroniamM i HapKomaHinA
BMOBINbHIOIOTb YCi COLliafiIbHO-eKOHOMIUHI MEePEeTBOPEHHS YKPAiHCbKOro CycninbCTea, 60, Hacamnepep
HaHOCATb WKOAY 340PO0B'to HaLil Ta ii NcMXonoriyHoMy Knimaty; no-apyre — 3aBAatoTb LWKOAY BUPOOHY-
YMM NpoLecam y fep»aBi; NO-TPETE — WKOAATb GiHAHCOBO-KPEeWTHIN, 6aHKIBCbKMIA, MOAATKOBIN 1 iHWM
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LepP’KaBOyTBOPIOIOUYMM CUCTEMAM; MO-YeTBEPTE — HAHOCATb HEMOMpPaBHi HACNIAKN PO3BUTKY NigMNPUEM-
HULbKOI AiANbHOCTI y fileprKaBHili Ta NPUBaTHIN chepax; No-n'ate — NipuUBaE aBTOPUTET AepPKaBy Ha MixK-
HapoOAHi apeHi. PiBHOUaCHO, ankoroniam n HapKOMaHiA CNOTBOPIOKOTb YKPaiHCbKe CyCniNbCTBO | OMONOA-
XKYIOTbCA Yepe3 MOCTillHe 3MEHLLEHHSA BIKOBOTO LIeH3Y CMOXKMBAYiB afikoroio Ta HApPKOTUYHUX 3aco6iB,
30Kpema 1 XBOpUX Ha Ui XBOPOOU, a TAKOX 36iNblUeHHS YaCTKM KiHOK. TaKMM UMHOM, 3a3HaueHi XBopobu
CTAHOBNATb peasibHy 1 MOTEHLiHY 3arpo3y 340POB’t0 Hawlii Ta HaLioHanbHi 6e3neui, a 6opoTbba 3 HUMK
Ta 3/IOUNHHICTIO, L0 MapPasnTyE Ha iX GpoHi, NoTpebye rMMbOKOro MeAUYHOro Ta KPMMIHOMNOMYHOrO BU-
BUEHHS, 3'AICYBaHHA 0OYMOBJIOIOUMX YUNHHMKIB, BUBYEHHA OCOONMBOCTEN XBOPUX OCiH, po3p0o6KM GinbLu
FHYYKOI, TOYHOI, CBOEYACHOT CUCTEMU CTAaTUCTUYHOI 3BITHOCTI, CTBOPEHHSA [i€BOI PO3rany»keHol, pi3HOpiB-
HeBOI cMcTemMy NPOGINAKTUKY i 34iINCHEHHA Y TT MeXax ePpeKTUBHUX, CBOEYACHNX, KOMIMJIEKCHUX 3aMobix-
HUX 3axofiB.

'AHomauiﬂ.

CborogHi B YKpaiHi ankoroniam i HapkoMaHif po3LiHIOETbCA AK HaLlioHaNbHe NX0, OCKINbKK KynbTypa
CNOXMBAHHS aNKOTroOJi0 Ta HAPKOTUYHMX 3aCO6iB y MeANUYHUX LiNAX JaBHO BUILLMA 32 MEXWN 300POBOro
rny3gy. B ymoBax cyyacHOro HaykoBO-TEXHIYHOTMO MpoLecy Ta po3LWMpPeHoro iHpopMaLinHOro NpocTopy
ankoronisauis HaceneHHA Hece COOGOK HU3KY raibMiBHUX MPOLECIB Yy COLiafibHill, EKOHOMIUHIN, Aemo-
rpadiyHiin (6ionoriuHin), NncuxonorivHin cdepax, a HaAPKOMaHis, OKpPIM LIbOro, € MPSAMOIO Lie N NPAMOI0
3arpo30to HalioHanbHi 6e3neui. Haxkanb, Ui ABi Heb6e3neuHi ans NoacTea XBOpooy CTany HeBif'€EMHOI
YaCTMHOK YKPAIHCbKOrO CYCMinbCcTBa, IKE MPOCTO MoYasio NoTepnaTy Bif, HEKOHTPOJSIbOBAHOMO CMOXKM-
BaHHS aJIKOroJlt0 i HAPKOTUUYHUX 3aCO6IB Ta iHILIMX NCUXOAKTUBHMX peuoBUH. OcobnmBe 3aHENOKOEHHS
BUKNMKAE JONYUYEHHA OO LMX NpoueciB Ta, AK HAaCNifOK - 3aXBOPIOBaHHA, MONOAI Ta diTen. Taka cutya-
LA € HENPUIHATHOO ANA PO3BUTKY YKPATHCbKOrO CYCMinbCTBa Ta AepKaBU, siKi NOTpebyoTb TBEPE30ro,
3[10pOBOro, MParmMaTUYHOro, LinecnpsamMoBaHoro, ¢axoBoro niagxofis Ao pPo36yaoBM PO3BMHEHOI, AeMO-
KpaTUYHOI, He3anexHoi YKpaiHu Ta AkicHoro pedbopmMyBaHHA YCix chep KUTTERIANBHOCTI YKpaiHLiB. Tomy,
OUYEBUAHUM CTa€ Tol GaKT, WO HEOOXiAHO NPOBOAUTM MEANYHWI Ta KPUMIHOJIOTiIUHNIA MOHITOPUHT 3arpos
anKkoroniamy Ta HapKOMaHii Ana PO3BUTKY YKPaIHCbKOro CyCninbCcTBa i geprkaBu. MeTa Liboro JocnigxeH-
HA - OUIHWUTN PU3MKK ANA CYCNiNbCTBaA i AepXKaBy, WO BMHMKAKTb BHACTIAOK 3pOCTaHHA ankoronisauii 1
HapKOTM3aLii YKpalHCbKOro CycninbCTBa, a BifnoBigHO NOLWMpPEHHA Npono3uLii Hebe3neuHux gna XnTTa
danbcndikoBaHUX CNUPTHUX HAMOIB 1 HAPKOTUUYHUX 3aC06iB a60 NCUXOTPOMHMX PEUYOBMH, LWWIAXOM Me-
OWNYHOTO i KpMMiHOMOTiYHOro aHanisy. Matepianu Ta metogu: [locnigykeHHs 6a3y€eTbCA Ha AianeKTUYHMuX,
iCTOPUYHNX, NOPIBHANBHUX, NOTIYHUX, aHANITUYHNX, CUHTETUYHUX, CTAaTUCTUYHNX, MAaTEMATUUYHMX, Fpa-
bivHUX, TABANYHUX, KOMIMIEKCHMX MeTofax AOoChigKeHHA. Po3paxyHKu/ Ta BigobpaxkeHHs 6ynu 3pobrne-
Hi 3a gonomoroto Microsoft Excel 2016, Microsoft Word 2016. [I>kepenamv AoCNig»KeHHA € CTaTUCTUYHI
3BiTN YKPATHCbKUX NMPaBOOXOPOHHMX OPraHiB, aHaniTUYHi Matepianu BcecBiTHbOI opraHisalii oOXopoHu
3[10POB’sl, CTAaTUCTUYHI AaHi JeprkaBHOT Cny»6m YKpaiHu 3 likapCbKux 3aco6iB Ta KOHTPOJIO 3a HAPKOTU-
kamu Ta [lep>kaBHoro 3aknagy «LleHTp mepumyHoi ctatnuctukm MiHicTepcTBa OXOpPOHU 300p0B'A YKpaiHu,
cneuianizoBaHa nitepatypa 3 MeguUUHKM Ta nNpasa. Pesynbtatv: MegnuHa cdepa Ta NpaBOOXOPOHHa CU-
cTemMa Ma€ nigfaBaTyi 'PYHTOBHOMY BCeHIYUHOMY aHasli3y asikorosism i HapKOMaHito, OCKifbKM BCebiuHe
BVIBYEHHS TaKMX HebGe3NeUHNX XBOPOO JacTb 3MOry 36epertu 340POB’s Hauii Ta PO3BUTOK AEPKABHOCTI.
AHani3 KpMMiHOMOTIYHOT CTaTUCTVKM NOKa3ye pearnbHy WKOAM Ta AOMNOMAra€ BUpoout epeKTUBHI 3aco-
61 i meToam 3anobiraHHA Ta NPOTUAIT 3NOUYNMHHOCTI, WO AETEPMIHYETbCA aNKOro/i3MOM i HapKOMaHi€to.
BucHoBOK: H/HILIHE CTaHOBMLLE YKPAIHCbKOro CyCniNbCTBa LWOAO NOWMPEHHSA ankorosismy i HApKOMaHii
Ha TNi 3MEHLUEHHS YMCeNbHOCTI HaceNleHHA AepPrKaBy BUKIIMKAE 3aHEMOKOEHHSA | BMMara€ CUCTeMHOro nif-
xopy Y NpodinakTuLi NOWMNPEHHA TaKNX XBOBOO, a TaKOX JIiKyBaHHA 0Ci6 XBOPUX Ha HUX Ta 3anobiraHHsA
NpPaBoOMOPYLUEHHAM, WO BUYMHAKTLCA Nif 1X Ai€to. [InA opraHisauii Takoro KOMnieKkcy pisHMX 3axoais, ix
npaBoBOro 3abe3neyeHHs, NOTpibHa KOHCoNigaLis, akTUBI3aLis, cucTeMaTr3alin, B3aEMOZis ycCix cy0'ek-
TiB NpodinakTKK, 30KpemMa: opraHis OXOpOHU 340POB’A, OCBITHLOrO cepenoBuLLEe, MPAaBOOXOHHUX Opra-
HiB, FPOMaACbKOCTi TOWWO. YCNiWHMM 34iNCHEHHAM 3a3HaYeHOro KOMMJIEKCY 3aM0biXKHYX 3aX0fiB € sKicHe
niaHyBaHHA iX, OCHOBOIO AKOrO € MeANUYHUI aCNeKT Ta KPMMIHONOTIYHUI aHanis.

W Annotation.

Today in Ukraine, alcoholism and drug addiction are regarded as a national disaster, as the culture of al-
cohol and drug use for medical purposes has long gone beyond common sense. In the conditions of mod-
ern scientific and technical process and expanded information space, alcoholism of the population carries
anumber of inhibitory processes in social, economic, demographic (biological), psychological spheres, and
drug addiction is also a direct and direct threat to national security. Unfortunately, these two diseases that
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are dangerous to humanity have become an integral part of Ukrainian society, which has simply begun
to suffer from the uncontrolled consumption of alcohol and drugs and other psychoactive substances. Of
particular concern is the involvement of young people and children in these processes and, as a result, in
the disease. This situation is unacceptable for the development of Ukrainian society and the state, which
need sober, healthy, pragmatic, purposeful, professional approaches to building a developed, democratic,
independent Ukraine and quality reform of all spheres of life of Ukrainians. Therefore, it becomes obvious
thatitis necessary to conduct medical and criminological monitoring of the threats of alcoholism and drug
addiction for the development of Ukrainian society and the state. The purpose of this study is to assess the
risks to society and the state arising from the growing alcoholism and drug addiction of Ukrainian society,
and thus the spread of life-threatening counterfeit alcohol and drugs or psychotropic substances through
medical and criminological analysis. Materials and methods: The research is based on dialectical, histori-
cal, comparative, logical, analytical, synthetic, statistical, mathematical, graphic, tabular, complex research
methods. Calculations and mappings were made using Microsoft Excel 2016, Microsoft Word 2016. The
sources of the study are statistical reports of Ukrainian law enforcement agencies, analytical materials of
the World Health Organization, statistics of the State Service of Ukraine for Medicines and Drug Control
and the State Institution “Center medical statistics of the Ministry of Health of Ukraine, specialized litera-
ture on medicine and law. Results: The medical sector and the law enforcement system must undergo a
thorough and comprehensive analysis of alcoholism and drug addiction, as a comprehensive study of such
dangerous diseases will preserve the health of the nation and the development of statehood. Analysis of
criminological statistics shows the real harm and helps to develop effective means and methods of pre-
venting and combating crime determined by alcoholism and drug addiction. Conclusion: The current situ-
ation of Ukrainian society regarding the spread of alcoholism and drug addiction against the background
of declining population is worrying and requires a systematic approach to preventing the spread of such
diseases, as well as treating patients and preventing offenses committed under their influence. To organize
such a set of different measures, their legal support, requires consolidation, activation, systematization,
cooperation of all actors in prevention, including: health care, education, law enforcement, the public and
more. The successful implementation of this set of precautionary measures is their quality planning, based
on the medical aspect and criminological analysis.
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VHOCTaHOBKa npo6nemu. Aapom KoHLenLii 6e3nekm € 3abesneveHHs Npae JIIAMHN Ta AeMoKpaTii. bes
LOTPUMaHHA Npas NtognHM Ta GYHKLIOHYIOUNX EMOKPATUYHUX IHCTUTYLII HEMOXMBO JOCATTV OBrOTPYBa-
noi Ta ctabinbHoi 6e3nekun. Came npaBa NOAMHY Ta AEMOKPATIA YTBOPIOKOTb «IOACLKIIA BUMIpP» 6e3mneKu.

Ha »kanb, noaii ocTaHHi pokiB, NOB’A3aHi 3 BilicbKoBOI0 arpecieto Pocincbkoi Oepepadii (gani PO) tepu-
TOpIT YKpaiHu, NocTaBUAK Mif 3arpo3y CBITOBY cucTeMy 6e3neKu, afne i rocTpo akTyanisyBanu npobnemy
CeKCyaslbHOro HaCUbCTBA, MOB’A3AHOTO 3 KOHGIKTOM.

Mogii, siki BigbyBatoTbCA B YKpaiHi 3 24 ntotoro 2022 p. fOKOPIHHO 3MiHWAN Napagmurmy cekcyasibHoro
HaCUbCTBA, NMOB’'A3AHOIO 3 KOHMIKTOM Ta MOro BRAMBY HA MiXKHAPOAHWUI MUp Ta 6e3neKy, HeoOXiaHICTb
3anobiraHHA TakMM 3M104MHaM Ta H6araToMipHOCTI TiEl oMoMOry, Kol NOTPebyoTb NocTpaXkaani, Ti WO
BVXKUNN. BaxknnBum cTano yCBifoMIEHHSA TOro, WO NePLLONPUYNHOI0 Ta PYLLINHOK CUSIOK CeKCYyanbHOro
HaCWbCTBA, AKe BUMHAETLCA AK Mif, Yac BilHW TaK i MUPY € reHAepHa HePIBHICTb.

Ha nymky leHepanbHoro cekpeTtapa OOH AHToHiy lNyTepiw: «CekcyanbHe HaCUIbCTBO € 3arpo30to npa-
BY KOXHOI JIIOAUHN Ha FigHe XUTTA, a TAaKOX KOJIEKTMBHOMY MUpPY Ta 6e3neui ntoactear [1]. AKT cekcy-
aNbHOMO HaCUNbCTBA, KON BiH HabyBa€ 03HAK MaCLUTaOHOCTI, CUCTEMATUUYHOCTI, XXOPCTOKOCTI, CTBOPIOE
npsmMy 6e3nocepeHio 3arpo3y BCbOMY JIIOACTBY.

Jocutb TprBanuii yac TabynoBaHo Ta 3aMoBYYyBaHOO Oyna Npobiema NOLNPEHHSA BUNAAKIB CeKcy-
aNbHOro HAaCUJIbCTBA, MOB’A3aHOr0 3 KOHPNIKTOM. [cTOpiA BiNCbKOBOI arpecii, BiH Ta BiNCbKOBUX KOHIK-
TiB CBifUUTD, WO XOAEH 3 HMX He BiabyBaBcA 6e3 BMMaAKiB CEKCyanbHOT eKCrnulyaTalii Ta cekcyasibHOro
HaCWNbCTBA, MPUMYCOBOI NPOCTUTYLIT UM 3rBanTyBaHHA.

3 MOMeHTY noyaTky BiliHU PO npoTtn YKpaiHu 24 niotoro 2022 poKy GikCyTbCA 3104MHK, NPAMO 3a-
60pPOHeHiI CT. 6 PumcbKoro ctaTyTy Mi>XkHapogHoro KpumiHanbHoro cygy. Lle 3okpema ¢akT 3rBanTyBaHb
XIHOK Ta fiBYaT, YONOBIKIB Ta XNTOMNUKMKIB, 0Ci6 NOXMNOro BiKy. AKiHKN HayacTilLe CTaloTb >KepTBAMM 3rBas-
TYBaHb Ta 3a/AKyBaHb CEKCyallbHOrO XapaKTepy, YONOBIK/ — CTalOTb XKepTBaMu KaTyBaHb 3 efleMeHTamu
CeKcyanbHOro HacunbcTea. OfHaK, cepef XepTB CeKCyaslbHOro HacKIbCTBa 3 OOKY BiliCbKOBUX OKYMaHTIB
nepeBarkaloTb CaMe XiHKM Ta fiByaTa.

Mogii, AKi BigOyBalOTbCA B YKpaiHi, MOKa3yloTb HaM, WO 3rBaNITyBaHHA Ta XOPCTOKICTb WOAO0 »KiHOK
NvilIe NOCKNIKTLCA Nif Yac BiliHW Ta r'ymaHiTapHoi KaTtacTpodu. Ha xanb, BiiHa B YKpaiHi, Aka noyanaca
we B 2014 p. 3 >KepTBaMU CEKCYaslbHOrO HaCUMIbCTBA, MOB'A3aHOMO 3 KOHPIKTOM, MOBUHHa Oyna cTaTvi cur-
HasloM pPaHHbOrO NMonepegXeHHA NOLWMpPEHHA Lboro ABuwa. OfHak, peanbHICTb NOKa3ana, Wo B1UNnagKu
CEKCYanbHOro HaCUIbCTBA Mif Yac BiliHW HAbyNV KPUTUYHOTO MacLITaby, MOLWMPEHOCTI, CUCTEMATUYHOCTI
Ta HebaueHoT XKopCToKOCTi. [1nA BilcbkoBUX PO cekcyanbHe HaCUIbCTBO € YaCTMHOIO X BINCbKOBOIO ap-
ceHany. OKynaHTV BUMHAIOTb 3rBaNiTyBaHHA, HAHECEHHA YAapiB Ta YparKeHHA eNeKTPUYHUM CTPYMOM B
0651aCTi CTaTEBUX OPraHiB, NPUMYCOBE OrOfIEHHS, MOTrPO3Y 3rBANITYBaHHAM »KEPTB Ta X 6/IM3bKMX TOLLO.

Mertoto cTaTTi € JOCNigXKEHHA CyYaCHUX TEHAEHLIN BUMHEHHA CEKCYallbHOrO HaCMNbCTBA, NOB'A3aHO-
ro 3 KOH®NIKTOM, AK BOEHHOTO 3/10UMHY, 3TOYNHY NPOTK JIIOAAHOCTI Ta aKTy reHouuay yKpaiHCbKOi Hauil
nig yac BinHM PO npoTn YkpaiHu.

Buknapg ocHoBHOro martepiany. KoxHe couianibHO-NpaBoBe ABULLE MO-Pi3HOMY BUM/IMBAE HAa YOJO-
BiKiB Ta XiHOK. BillHa i KOHONIKT He € BUKNoUeHHAM. BignoBigHo 0o nonoxeHb PUMCbKOro cTaTyTy Mik-
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HapOAHOro KpUMiHanbHOro cygy (cTatTi 6, 7, 8), cekcyanbHe HaCUNIbCTBO, MOB'A3aHe 3 KOHPNIKTOM OfHO-
YaCcHO MICTUTb y CObi O3HaKM Ta € 3a CBOEID CYTTIO aKTOM reHouuay, BiCbKOBMM 3/1I04MHOM Ta 3/T04YVMHOM
NpPOTY NIOAAHOCTI [2].

CekcyasibHe HaCUSIbCTBO € OAHUM 3 HabiNbL Hebe3neyHUX NPOsBIB reHAePHO 3yMOBIEHOIO HAaCUb-
CTBa, AIKe BUMHAETbCA MiJ Yac BiNCbKOBOro KOHONIKTY. OCKiNbKM r'eHAepHO 3yMOB/EHE HAaCUbCTBO ABMAE
coboto byab-AKy cycninbHO Hebe3rneury Aito, AKa BUMHAETbCA yCyrnepey BoJli 0COOU Ta 'PYHTYETbCA Ha CO-
LianbHMX BiIAMIHHOCTAX Mi>K YOSIOBIKaMU Ta XiHKaMu, BOHO MO»Ke MPOABAATUCA Y BUMHKAX, AKi 3aBAal0Tb
bi3nUHOI, ceKcyanbHOT U NCKXiYHOT WKoAM abo CTparkaaHHS, 3arpo3n Takux AisHb, Y NPUMYCi Ta iHLWKX
dopmax noszbasneHHA Boni Towwo [3].

CeKkcyasibHe HaCUNIbCTBO, MOB'A3aHe 3 KOHONIKTOM MOXe MaTu 6arato pisHMx ¢opm. BoHo oxonntoe
6yab-sIKy fit0 CEKCYanbHOro XxapaKTepy i3 3aCTOCyBaHHAM CuUv b0 Y NPUMYCOBKX 06CTaBMHAX, abo Byab-
AKy Zito, AKa 0COONNBO HaljineHa Ha cTaTeBy GYHKLiIO UM CTaTeBi OpraHy 0Ccobu. 3N0OBXKMBaHHA HECNPo-
MOXHICTIO XXePTBU AaTV CMPABXKHIO 3rody, HanpuKnag, AKLWO XepTBO € ANUTUHA abo 0coba, AKa ¢i3nyHO
ab0 NCUXiIYHO He 3aTHa NOrogUTUCA, TAKOX € Gopmoto Npumycy [4].

CekcyanbHe HaCUIbCTBO, MOB'A3aHe 3 KOHPIKTOM, AKe BUNHAETLCA CBIJOMO B paMKax LUIMPOKOMACLL-
TabBHOro UM CUCTEMATUYHOIO Hamagy MOXe BUPaXKaTUCA, ane He 0OMeXYeTbca Takumu Gopmamu AK:
3r'BaNTyBaHHS, 30KpeMa BariHasibHe Ta aHaNlbHE NPOHUKHEHHS YaCTUHOLO Tina abo 06'ekTom, abo opasb-
He NPOHUKHEHHS CTaTEBMM OPraHOM AIK MOPYLUHMKA, TaK i >KepTBM; MOrpo3u Ta cnpobu 6yab-sKoi popmu
3rBaNTyBaHHs abo NOrpo3u Ta CNpobm iHWNX CeKCyanbHKX Hamnagis; KaniuTBO XiHOUMX reHitanii, 3o0Kpe-
Ma KaniuTBo NixBu, CTaTeBUX ry6, KNiTopa, KaniuTeo rpyaein Ta CoCKiB, KaniuTeo abo BifCiKaHHA YONOBIUMX
reHitanin, abo iHWi TN HacUbCTBa NPOTU CTAaTEBUX OPraHiB; ceKcyasnbHe pabcTBoO, 30Kpema wWitobHe
pabcTBO 260 MoO3aLoOHe CNIBXUTTA; CEKCYaNlbHE KaTyBaHHS, 30KPEMA YPaXKeHHs reHiTaniin enektpuy-
HUM CTPYMOM ab0 CTUCKaHHS COCKiB, abo NPUMYC AUBUTUCA Ha CEKCyasibHY HApyry HaZ NapTHEPOM Um au-
TUHOIO; MPVMYCOBa NPOCTUTYLiA; NPUMYCOBa BariTHICTb; MPYMYCOBa CTepuIi3aLia Ta MpYMyCOBU abopT;
NPUMYCOBE OroJIeHHsA, TOPTYPU CEKCYaNIbHOIO XapaKTepy Towwo [5].

BignosigHo [0 cT. 8 PUMCbKOro cTaTyTy Mi>KHapOAHOIo KpMMiHaNIbHOrO CyAy CeKCyasibHe Ta reHAepHO
3YMOBJ/IEHE HAaCWUNbCTBO (3rBanTyBaHHA, MPUMYC 1O NPOCTUTYLT, NpUMycoBa cTepuinisaLia Ta iHWi BUAn
CEKCYanbHOro HacUNbCTBA) Nif Yac BilHW, AKi € rpy6um nopylueHHAM KeHeBCbKOT KOHBeHLiT 1949 poky
NpPO 3aXUCT LUMBINbHOIO HaCeNeHHA Mif Yyac BillHU € BiNCbKOBUM 3/I04YNHOM [2; 6].

Y KoHBEHLii NPO 3aXUCT LMBIIBHOrO HAaCeNeHHS Mif Yac BiiHW 3aKpinieHo, Wo UMBIifbHI 0cobu Ha OKy-
MoBaHill TepuUTOpPIl MatoTb NPaBO 3a OyAb-AKMX 06CTaBMH, Ha 0COBMCTY MoBary, NoBary 4O CBOEI YecTi,
npaBa Ha cim'to, IXHiX peniriiHMx nepekoHaHb Ta 00pPAAIB, 3BMYOK Ta 3BMYAIB. [1o HUX 3aBXAW CNif CTa-
BMTMCA FTYMaHHO 1 3axuLaTti iX, 30KpeMa, Bif Oyfb-SIKOro akTy HacM/bCTBa UM 3asKyBaHHS, Big obpas
Ta LikaBOCTi HaToBNY. He gonycTMmnm € 6yab-sike 3a3iXaHHs Ha IXHIO YeCTb, i, 30KpeMa, BUMHEHHSA 3rBas-
TYBaHHSA, NPUMYLLYBAHHA A0 NPOCTUTYLIT UM Byab-AKOI iHWOI popMM NOCAraHHA Ha TXHIO MOpPabHICTb
(cT. 27). CynepeumnTb HOpMaM MiXHapPOAHOro 3aKOHOAABCTBA i 3aCTOCYBaHHA (i3NYHOro Y MOpPanbHOroO
npumycy (ct. 31) [6].

Ba)kn1Bo 3a3HAUMTW, WO CbOroAHI MAaEMO AMCOanaHC MiXk 3aKpinieHMMKM Ha nanepi NpasBunaMn BeAeH-
HA BiIHW Ta TOTO, WO B AiNCHOCTI BiOYBa€ETbCA Ha MO 600 Ta B OKYNOBaHUX HAaceNeHMX NyHKTax YKpaiHu.
OnpuntogHeHi odilinHi AaHi WOAO 3BiNbHEHMX Bif POCINCbKIMX OKYMaHTIB MIiCT, aloTb NifCTaBM CTBEPLKY-
BaTW, O OCTaHHI BUKOPUCTOBYIOTb CEKCyaslbHE HAaCUTbCTBO AK TaKTUKY Ta CTpaTerilo BeAeHHA BiiHY, AK
36010 BillHW Ta AK NPOAB TEPOPUCTUYHOT AiANbHOCTI. MacluTab, cMcTeMaTUYHICTb Ta NOWNPEHICTb LIbOTO
ABNLLA HAa OKYMOBAHUX TEPUTOPIAX CBIQUNTD, WO POCINCbKi BiNCbKOBI BUKOPUCTOBYBaM Lie He nuLie 3a-
papun cekcyanbHOro 3afl0BOJIEHHS, TYT He MAETbCA NPO eKCLec BMKOHAaBLA. 3reanTyBaHHA Ta iHWI dop-
MW CeKCYanbHOro HaCMbCTBA BUMHAKTLCA AN1A 3aNAKyBaHHA, TEPOPU3YyBaHHA HaceIeHHsA, AeMOHCTpaLil
BNACHOro fIOMiHYBaHHSA, NepeBaru, 3HavyLoCTi, CBOEI CUNN Ta MPUHUMKEHHA YKpalHLiB.

MigTBEPAMKEHHAM TOrO, WO CEKCyarlbHE HAaCUNbCTBO BUKOPUCTOBYETLCA Ha Ll BillHi AK 36pos cBif-
UYnTb Te, WO AOCUTb YaCTO BOHO NMOEAHAHE 3i 3HYLLAHHAM, TOPTYpaMu Ta BUMHAETLCA B NPUCYTHOCTI AiTel,
L0 CNPUYMNHAE HAaL3BNYAMHO TAXKI TPaBMU Ta CTpaKaaHHA. beanpeueneHTHUM NOPYLLUEHHAM BUMOT MiK-
HapOAHUX [OKYMEHTIB € iIHpopMaLis, Lo Ha OKYNOBaHMX TEPUTOPIAX CUCTEMATUYHUMMW € BUNAAKKM 3rBa-
TYBaHHA fiTei 060X cTaTell. Bpaxaounm paktom BiltHU PO npoTn YKpaiHu € Te, Wo nepeciyHi pociaHu
Ta BijOMi pOCiiCbKi MefliliHi 0cO6U BMNPABLOBYIOTb CEKCyaslbHe HACUIIbCTBO, CKOEHE CMiBBITYM3HUKAMMU.

Ha Hawy gymky, Le CBiguuTb He TiNbKW NPO HafBUCOKUI piBeHb iHPopmaLinHoi nponaraHam B PO,
AKNA BYB CNPAMOBaHUIA HA AOMNYCTUMICTb OYAb-AKOrO HAaCcMbCTBA HaA YKpaiHLAMM, ane 1 Npo Mopasib-
HWI 3aHenag BCi€l POCINCbKOI Hauil, AKa He 34aTHa Hi 4O NOAAHOrO CTaBMIEHHA A0 iHWKX Nogen, Hi o
CMiBYYTTA, Hi O KPUTUYHOIO MUCIIEHHSA, Hi 4O BNAaCHOI AYMKU Ta peanibHOI OLiHKN CUTYaUil.

CeKkcyanbHe HacMnbCTBO Mif Yac BiHM B YKpaiHi NO€AHaHe i3 3aCTOCYBaHHAM TaKMX MeTOfiB BNINBY
Ha NIOANHY AK: CeKCYalbHi TOPTYPU, MPUHUMXKEHHSA, YMUCHE 3apPa)keHHA BEHEPUYHUMU 3aXBOPIOBAHHAMMY,
NPUMYC O CMOMMAAAHHA CEKCYaNbHOro HAaCUMbCTBA LWOAO iHIWMX NIOAEN, NOrPo3K 3rBaNTyBaHHAM abo
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CEKCYaNbHUM HaCU/IbCTBOM, PO3AAraHHS, YTPUMaHHSA NOJIOHEHMX ab0 3apyyYHUKIB YONOBIKIB Ta XKIHOK B
OfHOMY MpUMiLLeHHi Towwo [7].

3a odilinHMMM NOBIAOMIEHHAMN YNOBHOBaXkeHOro BepxoBHoi Pagn YkpaiHu 3 npas noaunnHu J1. Hde-
HNCOBOI CEKCYabHE HAaCUMbCTBO € HULLIBHOI 36po€to PO y BilHi npoTun YkpaiHu. OdilinHo noBigomneHo
NpPO TaKi BUNaaKu CekcyasbHUX 3HYLWaHb: ABafUATUPIYHY BariTHY XiHKY 3rBanTyBanu ABa pPOCiNCbKUX Bil-
CbKOBMX, B HAC/iOK YOro BOHa BTpaTuna guTuHy (IpniHb); 20-piuHy AiBunHY 3reantoBaHO oApa3sy TpboMa
oKynaHTamu (IpniHb). Mpo piBeHb MOpaNbHOro 3aHenaay Ta BigCyTHOCTI 6yAb YOro NOAAHOIO y OKYMNaHTiB
CBiQUWTD Te, WO BUABNEHI paKTn CeKCyanbHOro HaCUNbCTBA Hag AiTbMu: 14-piyHa diBUMHKA 3rBaNTOBaHa
n’'ATbMa oKynaHTamu; 11-piyHOro xnonymka 3reanToBaHO Ha OYax y Mamu, AKY NpuB’A3anun Jo CTinbus,
wo6 BoHa gusunacs (byya) Towo [8].

Cnig 3a3HaumnTy, WO Mi>KHapoAHe CMiBTOBAPUCTBO 3aHEMOKOEHE MPOOSIEMOIO MOLWNPEHHS CEKCYanb-
HOrO HAaCUNbCTBA, MOB'A3aHOrO 3 KOHPiIKTOM. Tak, y »o0BTHi 2000 p. Pagoto be3nekn OOH 6yna yxBaneHo
pe3ontouito 1325, sika 3aKnana OCHOBHUIA GyHAAMEHT MiXXHapO4HOT 3aKoHOAaBYol 6a3m 3 NUTaHb iHTepe-
CiB »KiHOK, MMpPY Ta CBiTOBOI 6e3neku. B Pesoniouii 1325 6yno 3a3HaYa€eTbCA, CaMe Ha LMBISIbHOMY Hace-
NeHHi, 0COBNMNBO XiHKax Ta AiTAX 0COONMBO HEraTUBHO BiAOMBAOTLCA HACIAKN BINCbKOBUX KOHOMIKTIB.
MilleHHI0 CTaloTb AK XKiHKM Ta AiTW, SKi 3aMWLKAKNCA Ha OKYMOBaHi TepuTopii, Tak i BUMYLLEHi BixkeHL,.
Byno viTKo HaronoLweHo, o came AeprKaBy HECYTb BiAMOBIAANbHICTb 3a 6e3KapHICTb OCib, BUHHKX B re-
HouMAi, 3N0YMHaX NPOTW NOAAHOCTI Ta BiICbKOBMX 3/104MHAX, BK/IIOYAOUM 3/104MHN, NOB'A3aHI 3 ceKcy-
aNbHVM HaCWUbCTBOM Ta iHWKMK GOpPMaMM HACUIbCTBA LOAO »KIHOK Ta AiByaT. 3a3Hayanocs, Wo Ha ui
3/T0UMHM He MOWMPIETLCA aMHicTiA. Haronowysanocs, Wwo BCi CTOPOHU 36pONHNX KOHOAIKTIB MOBUHHI
3aCTOCOBYBATW CriewianbHi 3aX0Aun ANA 3aXUCTY XKIHOK Ta fjiBYaT Bifi reHAEePHO 3yMOBIEHOIO HaCUMbCTBA,
0Co0NMNBO Bif 3rBaNTyBaHHS Ta iHWMX GOPM HACUNBbCTBA, AKE BUMHAETLCA B YyMOBaX 36pONHOMO KOHONIKTY
(n.10) [9].

Y Pe3ontouii Pagn be3nekn OOH N2 1820, aky 6yno npuiHaTo y 2008 p. NigKpectoBanocs, Wo ceKkcy-
aNbHe HaCUbCTBO, KON BOHO BMKOPUCTOBYETLCA @O0 3a0X0UYETLCA AK TAKTUKA BilIHM HABMWUCHO NPOTK
UMBINIbHOro HacesieHHA abo B pamKax NMoLlunpeHnx abo cucTemaTMyHUX HanamiB Ha LUBINbHUX OCi6, 30aT-
He 3HaYHO MOCUNIUTY OO6CTAHOBKY B Mepiof 30PONHOro KOHPMIKTY i MOXe nepelukoaXaTu BigHOBMEHHIO
MiXXHapogHoro mupy Ta 6e3sneku [10].

Ba)knmBmMM KPOKOM Y MpoTUgii ceKCyasibHOMY HaCUIIbCTBY, MOB'A3aHOMY 3 KOHQJIIKTOM CTana CxBasieHa
y KBiTHi 2019 p. Papgoto besnekn OOH Pe3ontouis N2 2467 (2019) no 3anobiraHHIO0 CEKCYanbHOro HacKslb-
CTBa Nif yac 36poriHoro KoHONiKTy. Y pesontouii (n. 30) Papa be3nekn OOH 3aknunkae CTOpoHM KprMiHa-
ni3yBaTn ceKCyanbHe HaCUNbCTBO B KOHOMNIKTHIMX Ta B MOCT KOHONIKTHMX CUTYaLifX Ta He MOLWWMPIOBATA Ha
i 3104MHN NOSIOXKEHHA NPO amHicTito [11].

3 npvBOAY BULLE3a3HAYE€HOrO BiAMITUMO, WO Ha CbOrOAHILWHIM AeHb B YKPAIHCbKOMY 3aKOHOLABCTBI
BiAcyTHA Knacndikauia G¢opm cekcyanbHOro HaCcMNbCTBa BiAMOBIAHO A0 PrMcbKOro ctatyTy MidkHapog-
HOro KpuMiHanbHoro cyay. To6To B »KO4HOMY YMHHOMY HOPMaTVBHOMY AOKYMEHTi He nepenbayeHo, wo
CeKCyanbHe HaCUNIbCTBO MOXKe BMpaxkaTtucs y Gopmi 3rBanTyBaHHsA, CEKCyanibHOro pabcTaa, Npumycy 4o
NPOCTUTYLT, NPUMYCOBOI BariTHOCTI, NPVYMYCOBOI CTepuAi3aLii Towo. Ha Haluy iyMKy, Lie NOB'A3aHO 3 TUM,
Lo YKpaiHOoto He paTudikoBaHW PUMCbKII CTaTyT MiXKHapPOAHOIo KPUMiHANbHOMO CyAY, Ta HEFOTOBHICTb
3aKOHOZABLA MPAMO 03BYUUTU CKNAAHY Y PEryfoBaHHi Ta 3anobiraHHi Npobnemy CeKCyanbHOro HaCcusib-
CTBa, MOB'A3aHOTO 3 KOHGIKTOM.

Mopsg 3 UMM, YUNHHUIA KprMiHanbHWIA KOAeKC YKpaiHN He MiCTUTb OKpeMOoi HopMK, IKa 6 BCTaHOBIO-
Basia BignoBiganbHiCTb 3a CeKcyanbHe HaCUIbCTBO, MOB'A3aHe 3 KOHGNIKTOM, K Lboro Brumarae n. 30 Pe-
3ontouii Paga besnekn OOH N2 2467 (2019). OgHak, ciif 3a3HaumTy, WO 3aKOHOAABLSIMM POONSTHCA NO3K-
TUBHI KPOKMU B LibOMY HanpsaMKy. Tak 20.05.2021 p. 6yno npunHaATo NpoekT 3akoHy N° 2689 Bif 27.12.2019
p., AKAM 3r'BanNTyBaHHA, CEKCyalibHa eKCrnyaTauid, NprMMyLIyBaHHA 0O 3aNHATTA NPOCTUTYLIED, NPUMYCO-
BOT BAriTHOCTi, NPUMYCOBOI cTepunisauii abo 6yab-AKUX iHWKX GOPM CEKCYaNbHOro HaCUIbCTBA BU3HA-
€TbCSl BOEHHUM 3/TOYMHOM Ta 3/I0YUHOM MPOTU NOAAHOCTI (CT. 438 Ta 442" KpmiHanbHOro Kogekcy Ykpai-
HK) [12]. OfHAK 3aKOHHOT CUK 3raflaHnii 3aKOHOMPOEKT He HabyB, OCKiNbKM 3 7 nnnHa 2021 poKy npoekT
3aKOHY 3HaxoAmUTbCA Ha nignuci y lNMpe3npeHTa YkpaiHu.

OcKinbKn KpnMiHanbHe 3aKOHOLABCTBO HE MICTUTb OKPEMOI CTaTTi 3a CeKCyalibHe HaCUIbCTBO, MOB'A-
3aHe 3 KOHQIKTOM, BifNOBIAHO He BeleTbCA i KpMMiHanbHa CTaTUCTUKA LWOAJO LMX 3M104MHiB. e ycknag-
HIOE NpoLiec 06Ky, aHanizy, KOHTPOJIIO 3a PO3CiAYBaHHAM Ta NPUTATHEHHAM [0 BiANOBIAaNbHOCTI BUH-
HUX 0OCib.

TakoX, y €AMHOMY PeeCTpi AOCYAOBUX PO3C/ifyBaHb HeMa€e Oynb-sKOT BiAMITKM MPO HACUNbCTBO,
NnoB’A3aHe came 3 BiliCbKOBMM KOHPiKTOM. Lle npr3BoanTb [0 TOro, WO TaKi 3M0YMHM ry6naTbCA B 3arasib-
Hil1 CTaTUCTNL BUNHEHNX 3/I0UMHIB. BilicbkoBUI KOHONIKT Ha cxofi YKpaiHu TpuBae 3 2014 p., rpoMafcCbKi
Ta NPaBO3aXWUCHi OpraHi3saLii 3aABNAAM Ha NPOTA3i BCiX LMX POKIB NPO GpaKTy BUNHEHHA CEKCYaNbHOro Ha-
CMNbCTBA, MOB’A3AHOr0 3 KOHGNIKTOM, OHaK Ha »Kaslb, >KOAHOro odiLiiHO 3apeeCTPOBAHOrO 3/10UMHY Ta
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YKOAHOI 3aCy[»KeHOT Ta NOKapaHOT 0CoOM 3a BUMHEHHSA LibOro, HaA3BMYANHO NPUHU3INBOTO, XXOPCTOKOroO
Ta HaA3BUYAMHO TAXKKOTO 3a BM/IMBOM Ha MOCTPaXxaasy 0coby, 3/104MHY HEMAE.

TakuM YMHOM, pe3ioMytoUn BULLEBUKIIAAEHE, MOXKEMO 3POOUTN HACTYMHI BUCHOBKM:

1. CekcyanbHe HacUNbCTBO, NMOB'A3aHE 3 KOHPIKTOM, AKe 3aCTOCOBYETbCA Ha TepuTopil YKpaiHu,
BMKOPUCTOBYETHCA BiicbkoBUMYM PO AK TaKTMKa Ta CTpaTeris BiiHW, a TaKoX 5K il 36pos.

2. KpumiHanbHuin Kogekc YKpaiHi HeoOXigHO ONOBHUTY OKPEMOLO CTATTElD, sika NepeadavaTimMe Kpu-
MiHasIbHy BiiMOBifanbHICTb 3a CeKCyalibHe HaCUIbCTBO, MOB'A3aHe 3 KOHPMIKTOM. [pyn YoMy Lieli 3N0YMH He
NOBMHEH MaTW CTPOKIB AaBHOCTI Ta HAa HbOMO He MOLUNPIOETLCA MONOXKEHHA MPO aMHICTIt0. HasABHICTb OKpeMo-
ro CKnagy 3104MHy 3a CEKCyallbHe HaCUbCTBO, NOB'A3aHe 3 KOHGIKTOM [O3BONUTL 3p00UTU Lo Npobremy
BUAMMOLIO, HafaTW i LMPPOBOro BUPa3sy, a TaKoX MiATBEPAUTY HAABHICTb L€l NPOGIeEMI B CYYaCHOMY »KUTTI.
JInwe 3a HasBHOCTI LUbOro CKMagy 3M104MHY CTaHe JOCTYMHUM PO3C/ifyBaHHSA Ta 3amnobiraHHs «enigemii cekcy-
aNbHOro HaCUSIbCTBA, MOB'A3aHOr0 3 KOHGMIKTOMY, SIKa NoLWMpPUIaca Teputopieto Ykpainu 3 24 ntotoro 2022 p.

3. Cuctema MiXKHapOZHOro 3aKOHO1aBCTBA BMABMNACA HEAliE3AAaTHOIO B aCNeKTi CBOro 3anobixKHOro
BMIMBY Ta CTPUMYBAHHI CTOPOHU 30POIHOT arpecii Woao BUMHEHHA CEKCYaNnbHOIo HaCKMMbCTBA Mifg yac
BiNCbKOBUX KOHPNIKTIB. Pocilicbke BiicbkoBe KEPIBHULITBO He fiNLIEe He 3a00POHSAE CBOIM BilICbKOM BUU-
HATWN CeKCyallbHe HacuIbCTBO, MOB’'A3aHe 3 HAaCUJIbCTBOM, aJie 1 [OMYyCKa€E MOro 3acTOCYyBaHHA B AKOCTI
36poi BiliHW.

4.  OcCKinbKy HOPMATMBHO MWUTAHHA BiANOBIZANbHOCTI Ta 3amnobiraHHA CeKCyallbHOMY HaCWSIbCTBY,
MoB’A3aHOMY 3 KOH]IKTOM, He BPErysloBaHO, Ha CbOrofHi B YKpaiHi BigcyTHA WinicHa cuctema 3anobi-
raHHA Ta NPOTUAIT LboMy ABULLY. Ha Halle nepeKoHaHHA ccTema 3amnobiraHHA Ta NPOTUAIT ceKcyanbHOMY
HaCUNbCTBY, NMOB'A3aHOMY 3 KOHQNIKTOM, MOBMHHA BKIIIOYaTX aHasi3 3aKOHOAABCTBA Ha NpegMeT Bigno-
BiAHOCTI BMMOram Mi>HapOAHOIo KPMMiHanbHOrO NpaBa; BU3HAaYE€HHA 3/104MHIB, BMAIB BiANOBIAANbHOCTI,
npasws, NOPSAKY, NpoLeayp Ta AOKa3yBaHHSA; BU3HaUeHHA Cy6'eKTiB B3aEMOAii y coepi 3anobiraHHA Ta
NpoTUAii cekcyanbHOMY HaCWIbCTBY B YMOBaX KOHONIKTY; MpOBeAeHHS HaBYaHb, TPEHIHTiB, 06MiH AOCBI-
[OM; po3po6Ka Ta GYHKLIOHYBaHHA MexXaHi3My HafaHHA foNoMory (MatepianibHOI, MOpPasbHOI, MCMXONO-
riYHOI, MeMYHOI TOLLO) »KePTBaM CEKCYaJIbHOrO0 HaCU/IbCTBA, NMOB'A3aHOro 3 KOHGiKTOM, Towo. HagaHa
ZJonomora noBuHHa 6yTK pefleBaHTHOIO Till LWKOAI, AKa 6yna 3anofisHa »KepTBi 310UKHY.

5. TlepeKkoHaHi, BuxXogaum 3 peanii CbOrofileHHA Ta CyyaCHUX BUKNVKIB, fiepXKaBHa NONiTMKa LWoao
NPOTUAiI CeKCyalbHOMY HaCUJIbCTBY, MOB'A3aHOMY 3 HAaCU/IbCTBOM, MOBUHHA PO3BMBaTUCA Y [IBOX BEKTO-
pax: 1) NPUTArHEHHA BMHHUKX [0 BiANOBiAanbHOCTI, 3ab6e3neyeHHA CBOEYACHOro, CNpaBeaIMBoOro Ta He-
BiZIBOPOTHOrO MOKapaHHs, TOOTO WISXOM 3MiLHEHHA IHCTUTYTIB 6e3neKkn Ta nNpaBocyaan i 2) HagaHHA
ZJOMOMOTY XepTBaM HacU/IbCTBa (MeiyHa JONOMOra, CNPUAHHA HaJaHHA CBOEYACHOI PenpoayKTUBHOI
[OMOMOTY »KepPTBaM HACWUbCTBA, SIKi 3aBariTHINM B HaCNifOK 3rBanTyBaHb, poboTa 3 MNCUMXONIOroM, Po3-
rAAL NUTAaHHA NPO MOXKNUBICTb HAAAHHA IHBaNIAHOCTI B HACIAOK MEPEXNTOro CeKCyanbHOro HaCUNbCTBa,
NoB’A3aHOro 3 KOHGNIKTOM) TOLLO.

'AHomauiﬂ.

Y cTaTTi [OCNIAKYETbCA CyyacHa napagnrma CekcyanbHOro HaCUIbCTBA, MOB'A3aHOMO 3 KOHGNIKTOM.
ABTOPOM HarosoLWyeTbCA, WO NEePLUONPUUYNHOI0 Ta PYLLINHOIO CUSIOK CEeKCYyallbHOrO HacUNIbCTBa, AKe
BUMHAETBLCA AK Mif Yac BiiHK, TaK | MUPY, € reHaepHa HepiBHICTb. CeKcyanbHe HaCUIbCTBO, MOB'A3aHe 3
KOHONIKTOM, AKe BUMHAETHCA Ha TepuTopil YKpaiHW, BUKOPUCTOBYETbCA BiicbkoBMY PO AK TakTuKa Ta
CTpaTerisi BillHU, @ TaKOX fK i1 36posi. ABTOP OBOAUTD, O CeKCyasibHe HaCUNIbCTBO, MOB'sI3aHe 3 KOHPiK-
TOM € BOEHHUM 3J/104MHOM, 3/TOYMHOM NPOTY NIIOAAHOCTI Ta aKTOM reHoLMaY.

W Annotation.

The article examines the current paradigm of sexual violence related to conflict. The author empha-
sizes that gender inequality is the root cause and driving force of sexual violence perpetrated in both war
and peace. Sexual violence related to the conflictin Ukraine is used by the Russian military as a tactic and
strategy of war, as well as its weapons. The author argues that sexual violence related to conflict is a war
crime, a crime against humanity and an act of genocide.
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'nOCTaHOBKa npo6nemu. BepxosHuii Cyg B YKpaiHi € Cyaom, AKUIN yXBanoe OCTaTOUYHe CyfoBe
pilleHHs, WO 3aBepLuye po3rnag cyaoBoi cnpasu. OCTaTOUHICTb Ta BUPILLANbHUI BMAWB Ha BUPiLIEHHA
CnpaBy 3yMOBJTIOE HEOOXIAHICTb GOPMYBaHHA €AMHOI NMPaBO3aCcTOCOBHOI MPaKTUKK Yy Aep»aBi. MpoTtu-
NEeXXHi CyQoBi PilleHHA Yy CXOXKMX MPaBOBIAHOCMHAX PYMNHYIOTb ifjeto PiBHOCTI, 3aKOHHOCTI, PiBHONPAaBHOCTI,
NpaBOBOI AAeP>KaBU, NPU3BOANTL A0 NPaBOBOI HEBU3HAUYEHOCTI. Lle 3ymoBItoe HeobXigHICTb GopMyBaHHSA
€QHOCTI CyfoBOI NPaKTUKK, AKY Ma€ 3abe3nevyBat BepxoBHui Cyg AK HalBuMLLa Cy[oBa iHCTaHLiA. 3a-
6e3neyeHHs TaKoi €4HOCTI MOXKJIMBE Yepes 3aCTOCYBaHHA OfHAKOBYX MiAXOAiB A0 BMPILLEHHS CrpaB, of-
HaKOBOTO Migxoay Af1A BCiX Cy6'eKTiB, BUpPILLEHHS CyJOBOI CNPaBu He MaE OyTU NIOTEPEELD, SIKa 3aNeXnTb
Bij KOHKPETHOro cyaai, AKUnM posrnagac cnpasy. Libomy cnprae iHCTUTYT NpaBoOBUX MNO3KLi Ta BUCHOBKIB
BepxosHoro Cyay. HeobxigHicTb BpaxyBaHHA MpaBoBUX No3ulit BepxosHoro Cyay cnpusie ctabinbHoOCTI
npasa i NPaBO3aCTOCOBHOI MPaKTUNKM 3arasnom.

CraH gocnigKeHHs. [TnTaHHA NpaBOBOI NPUPOAN NPaBOBUX BUCHOBKIB BepxoBHoro Cyay nigHimanu
y CBOIX Npausax Taki BueHi, Ak |.B. bacara, |.B. benuyH, A.l. bitos, A.B. [puHboBa, H.I. iank, B.B. PewoTa, A.M.
PomaHiok, M.M. ¥Ynbmep, C.B. Wesuyk, M.M. LLlymuno Ta 6arato iH. MpoTe ue NuTaHHsA 11 Hagani BUMarae
3[iICHEHHA KOMMJIEKCHUX Ta I'PYHTOBHMX HayKOBWX MOLLYKIB Ta JOC/iAXeHb.

Mertolo pocnipKeHHA € NpoaHanisyBaT NPaBoBY NpuUpoay NPaBoBKX BMCHOBKIB BepxosHoro Cyay B
aAMIHICTPaTMBHOMY CYAOUMHCTBI Ta NpoLecyanbHUN NOPAJOK BiACTYNY Bif HUX.

Buknap ocHOBHOro martepiany.

A. B. TprHbOBa BM3HayagE, WO Mif NPaBOBUM BUCHOBKOM HEOOXiAHO PO3yMiTU OLHKY MpaBoBOi pe-
aNbHOCTI, CMCTEMY NMPaABOBMKX apryMeHTIiB, AKi € OCHOBOIO HOPMOTBOPYOI, CYJOBOI Ta NPaBO3aCcTOCOBHOI
pianbHocTi [3, c. 9].

Ha pymky C. C. KonobalikiHa npaBoBuUil BUCHOBOK fABNIAE COOOI0 CUCTEMY MepeKOHaHb cyb’'ekTa Npo
AKOCTI, BNACTUBOCTI Ta iHLWi XapaKTepUCTUKN JOCiIAXKYBaHOro ABMLLA, npouecy [7, c. 8-9].

H. I. Higwk Ta I. B. becara goxoaAaTtb BUCHOBKY, WO Mif NpaBoBMMU BUCHOBKamu BepxosHoro Cyay y
AAMIHICTPATUBHUX CMpaBax MOXHA BBaXKaTW 3arasibHOOOOB'A3KOBI NPaBOBi HACTaHOBY, AKI GOPMYIOTbCS
BepxosHum Cynom y npoueci 3ailncHeHHA HUM OdiLiiHOro KalyanbHOro TyMayeHHA HOpMaTUBHO-Mpa-
BOBMX aKTiB, 3[iICHIOBAHOro Npu nepernagi CyaoBuX pilleHb B aAMiHICTpaTUBHUX cnpasax [5, ¢. 156].
HeobxigHO Haronocutu, Wo npaBoBuii BUCHOBOK BepxoBHuin Cyn moxe chopmyBaTy He nuLle nifg yac
nepernagy CygoBux pilleHb AK anenAuiiHa umn KacauinHa iHCTaHUifA, ane n Npu po3rnaAgi cnpas y AKOCTI
cyay nepLuol iHCTaHLil, Wo He BigobparkeHo y BULLe3a3HAaYEHOMY BU3HAUEHHI.

B. Cepatok Ta A. babiii BU3HauMIM 3HaYeHHA BUCHOBKY, AKMMIM OMNepYoThb NpoLecyanbHi KogeKcu, 30-
Kpema LMK YKpaiHu, AK-0T: yMOBUBIg Cyaly; BUCHOBOK eKCrepTa; BUCHOBOK Cy6XeKTa BfagHVX NOBHOBA-
YKeHb; CKNafoBa Pe30/0TMBHOI YaCTUHWU CYAOBOrO PilleHHA — BUCHOBOK CyZy MO CyTi MO30BHUX BMMOT,
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BMMOT anensuiiHoT abo KacauilHOi cKaprui; BUCHOBOK LLOAO 3aCTOCYBaHHA HOPMY NpaBa y NogibHUxX npa-
BOBIJHOCKHAX, BMKNageHnn y noctaHosi BepxosHoro Cyay [13].

3akoHofaBeLb He la€ BM3HAUYeHHs, WO C/if pO3yMiTy Nif NpaBoOBOIO NO3ULIEID Y/ NPABOBMM BUCHOB-
KOM, HE PO3MEXOBYE iX, MPOTE BXKUBAE Lii TEPMiHM Y 6araTbOX HOPMaTMBHMX aKTax.

Y 3akoHi YkpaiHu «[po KoHctutyuintHuin Cyn YkpaiHun» 3aKoHOaBeLb BXMBaE TEPMiH «lopuanyHa no-
3ugia» KoHctuTydinHoro Cyay. Y cT. 92 BuLieBKa3aHOro 3akoHy xouya 1 Hemae aediHilii uboro NoHATTA,
NpoTe BKa3aHO, WO BOHa BMKIAAAETbCS Y MOTVBYBaJIbHIl Ta/abo Pe30soTUBHIN YaCTUHI pilleHHSs, BUC-
HoBKY. Kpim Toro, nepepbayeHo npaso Cygy po3BuBaTh i KOHKPETM3YBaTW IOPUANYHY MO3ULI Y CBOIX
HaCTYMHUX aKTax, 3MiHI0BaTK topuaunyHy nosuuito Cyay B pasi CyTTEBOI 3MiHM HOPMATMBHOIO perysntoBaH-
Hs, AKUM KepyBaBcs Cya npu BUCIOBNIEHHI TaKoi No3uLii, abo 3a HaABHOCTI 06'EKTUBHMX NigCTaB HeobXia-
HOCTi MOKpPALLEHHS 3aXUCTY KOHCTUTYLINHKX NpaB i cBO6OA 3 ypaxyBaHHAM MiXKHApPOAHUX 3060B'A3aHb
YKpaiHu Ta 3a yMOBU 0OIpyHTYBaHHSA Takoi 3mMiHuM B akTi Cyay [9]. 3Biacu MOXeMOo BM3HAUNTK, LLO topuanY-
Ha no3uuia KoHctutyuiHoro Cyay € dikcauieto Boni cyny 3a pesynbTataMy po3rnagy cnpasu.

BogHouac TepmiH «lopuanyHa no3ulia» XxapakTePHUM € came AN1A KOHCTUTYLINHOIO CyLOUYMHCTBA i
nepeBa)HO TaM 3aCTOCOBY€ETbCA. HaToMicTb y 3aKoHi YKpaiHu «[1po cygoycTpiin i cTaTyC cyaais» MiCTUTb-
cA TepMiH «<BUCHOBKM LWOA0 3aCTOCYBaHHA HOPM MpaBa, BUKNageHi B noctaHoBax BepxosHoro Cygy». i
BVMICHOBKM BiAMOBIgHO A0 Y. 5 Ta 4. 6 CT. 13 BMLLEBKa3aHOro 3aKoHY «€ 0H60B'A3KOBMMM AJiA BCiX CyO'ek-
TiB BflafjHMX NOBHOBaKeHb, AKi 3aCTOCOBYIOTb y CBOIN AiANbHOCTI HOPMATUBHO-NMPABOBUI aKT... BucHo-
BKM LLOJO 3aCTOCyBaHHA HOPM MNpaBa, BUK/ageHi B noctaHoBax BepxosHoro Cyay, BpaxoBYylOTbCA iHLIK-
MM CyZamu Npuv 3acTOCyBaHHI Takmx Hopm npaBa» [10]. Lle BKa3ye Ha HeogHaKOBY NpUpPOAyY BMCHOBKIB
BepxosHoro Cygy ana cygiB Ta cy6'eKkTiB BNagHUX NMOBHOBaXkeHb. AfXKe AKOM 3aKOHOZaBeLb MaB HaMip
3pobuTN BUCHOBKM BepxoBHoro Cyany 060B'S3KOBMMM A1A BCiX CYAiB, TO BiH 61 BXXe GOpMystoBaHHA AK
AA Cy6'eKTiB BNagHUX MOBHOBaXkeHb. HaToMicTb Cyan nuie BpaxoByoTb NPaBOBi BUICHOBKYM BepxoBHOro
Cyny, Wo 03Hauvae, LWo BOHU MOXKYTb i He BpaxyBaTu ix. Ha gymky npod. B. B. PewoTn cnoBocnonyyeHHsA
«BPAXOBYIOTbCA iHLUNMN CyAaMmn» O3HAYAE, WO Cya He 3060B'A3aHUI ClifyBaTyh NpPaBoBil No3uii Bepxos-
Horo Cyay, NpoTe y BUMAAKy HEe3rogu Ym HEMOXMBOCTI Ti 3aCTOCYBaHHSA B KOHKPETHI cnpasi MaB 6u Lie
06rpyHTYBaTL Y BiANoBigHOMY pileHHi [11, c. 85-86]. MoaginseMo BuULLe3a3HaAUYeHY TOUKY 30Ppy HAYKOBLSA,
BBAXXAEMO TaKWIA Miaxia 3aKoHo4aBLUA € HeoAHO3HAaYHUM. OKpiM TOro, CKNagHuUM Ans peanisadii € 06oB's-
30K Cy6'eKTiB BflafiHMX MOBHOBaXKEHb 3aCTOCOBYBaTW NPaBOBi BUCHOBKM BepxosHoro Cygy, 3Baxatoun Ha
TXHIO BeNIye3Hy KinbKiCTb Ta BiACYTHICTb crcTemaTun3allii, 6a3u npaBoBUX No3uLiii, AKa 6 fo3BonAna ner-
KO X BiHaxoAuUTN y TOMY YMCJTi 3a51€XKHO Bif HOPMM NpaBa, LWOAO SKOT 3pobsieHo BiAMOBIAHMI BUCHOBOK.

CbOrofHi BXe € NneBHi AOCATHEHHS ANA BUPILUEHHS BULEBKa3aHoi Npobnemu. Tak, y nunHi 2021 poky
npe3seHToBaHo ba3y npaBosux nosuuin BepxosHoro Cyay, AKa Haga€ 3mory 34iMCHIOBaTU NOLWYK pene-
BaHTHOT NpaKTuky BepxosHoro Cyay 3a BeNMKUM TEKCTOBUM dparmMeHTOM, 3a KNHOYOBUM CJIOBOM (KNto-
YOBMMM C/TIOBaMMU), 32 TEKCTOBUM JOKYMEHTOM, a TaKOX 3a MOCMNAHHAM Ha Cy[lOBe PilleHHs, Y3ATUM i3
€ONHOTO ilepKaBHOMo PeECTPyY CyAoBUX piweHb. [TpoTte ua ba3a € nuwie TeCToBMM JOMOMIXHUM IHCTPY-
MEHTOM MoLYKY NpakTukn BepxosHoro Cygy Ta He MoXe BBaXkaTUCb OdilinH1M gxepenom iHpopmauii
wopo noro cynosux piweHb [1]. Lis 6a3a ctBopeHa 3a nigTprmMky npoekTy €C «MpaBo-Justice», npe3ex-
Tauifa Akoi Bigdynacb 20 nunHa 2021 p. B oHNalH-pexumi [14]. MpoTe ua 6a3a He MiCTUTb YCiX NPaBOBUX
no3uuiii, a TakoX iHpopmaLii Npo Te um Oyna BOHa 3MiHEHA, UM BifiMLLOB Bif NonepeaHboT NPaKTuKy Bep-
xoBHUN Cyf, a TaKOX He MOXe BUKOPMCTOBYBaTMCA AK odiliriHe gxkepeno iHpopmaLlii.

Kpim Toro, Ha odiuinnHomy cainTi BepxosHoro Cyay nybnikytoTbca gangpkecTu, sKi MicTATb CTUCUN BU-
Knag cygoBux pieHb BepxosHoro Cyny 3a neBHuin nepiod yacy [4]. [poTe Taki fangxect He3pyuHi y
BVMKOPUWCTaHHI, AKLO NOTPIOHO 3HANTV NPaBOBUIA BUCHOBOK Yy KOHKPETHII CripaBi, agyke noTpebye nowy-
Ky y BefiMkomy 06c¢s3i iHpopmadii. A BigTaK Taki galngpkecT He MOXKHa BifHECTU A0 Y3arafibHeHb Cy[oBOT
NPaKkTUKN abo > A0 TOro 3HaueHHs, AKe BigirpaBany noctaHosu MneHymy BepxosHoro Cygy YKpaiHu y
nonepeaHi oecaTuniTTA.

MopinaeMo TakoX AyMKY A.10.H. fl. M. PomaHIoKa, AKMI BKA3YE, WO iHCTUTYT 060B'A3KOBOCTI CYA0BUX
pilleHb He MOXKHa PO3LiHIOBaTY AK NpeLlefeHT Y NOro KNacUYHOMY PO3yMiHHI. Afpke CyfoBUI NpeLefeHT
B aHMIOCAKCOHCDBKI MPaBOBill CUCTEMI € aKTOM MPABOTBOPYOCTI, a LPUAVNYHUA MPUHLUMN BUPILLEHHA
Crpasm € HOPMOIO NpaBa. HaToMiCTb BUCHOBKW, WO BUKMAAEHi y CYyAOBUX PilleHHAX HAaNBULLOT CYAOBOI iH-
CTaHUil, HaneXxunTb KBanidikyBaTu siK 3aCTOCYBaHHA HOPM 3aKOHY, L0 Ma€ 0O60B'I3KOBMIN XapaKTep, a He AK
CTBOPEHHSA HOBMX HOPM npaBa [12, ¢. 39]. [lincHo npaBoBi BUCHOBKK BepxoBHoro Cyfy € aktamm 3aCTocy-
BaHHA NpaBa i He MOXyTb CTBOPIOBATY HOBY HOPMY NpaBa AK NpaBuio NoBeiHKW. [TopAag i3 LM y feaknx
BMNagKax HOPMY NpaBa He 3aBX[AW YiTKO BPEerynboBYytTb YCi CycrninbHi BigHOCMHM abo € 3acTapinumu, y
TaKUX CUTYyaLifx NpaBoBi BUCHOBKM BepxoBHoro Cyay ¢pakTnyHO HabyBaloTb 3HAUEHHS AXKepesa npasa.
Tak, Benuka Manata BepxosHoro Cyny y noctaHoBi Big 18 6epe3sHa 2020 poky y cnpasi N° 543/775/17
BMpiLlIMAa BIACTYNWTU Bif NornepeaHbOro BUCHOBKY Ta NMPaKTUKK, WO CKanack, AKa He BMMarana cnnatu
Cy[oBOro 360py NP OCKap»KeHHI NOCTaHOB NPO MPUTATHEHHS A0 aAMIHICTPATUBHOI BiANOBIAANIbHOCTI y
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nopAaKy aaMiHiCTpaTUBHOro cygounHcTBa. [poTte y HoBomy BUCHOBKY BepxosHuin Cyf BKas3as, WO YMHHe
3aKOHOJABCTBO MiCTUTb TaKy CTaBKY CYA0OBOro 36opy, Wo nianarae cnaati Npu nogaHHi No30BHOT 3a8BU,
{HLIOT 3aABM i CKaprn y crnpasi Npo OCKapXXeHHA NOCTaHOBU NPO agMiHICTpaTMBHE NPaBOMOPYLLUEHHA Ta
noJanbLIoOMy OCKapeHHi no3uBayem Ta Bignosigayem cygoBoro piweHHs [8]. MNonpwu Te, wo u. 5 ¢T. 288
KYnAI 3BinbHAE 0Ci6, AKi OCKap»KytoTb TaKy MOCTAHOBY, Bifj CNATV! AePKaBHOIO MUTA, MPOTe MicnA Lbo-
ro NpaBOBOrO BUCHOBKY CyAM 3a/MLLatoTb 6e3 pyxy MO30BHi 3a8BU, 0 AKNX HE AOSTYYEHO [OKa3 CcnnaTu
cypoBoro 36opy. TakMm YMHOM, NPaBOBU BUCHOBOK Y BULLEBKa3aHill noctaHoBi Benukoi MNManatn ctas
BigirpaBaTy 3HaueHHA Axxepena npaea.

[na uinen uboro gocnigeHHA cnif 3BepHYTU yBary Ha nonoxkeHHA KAC YkpaiHu, e Ui TepmiHn BU-
KopuctoBytoTbcA. Y u. 6 cT. 347 KAC YKpaiHu nge mosa Npo BiACYTHICTb NiAcTaB AnA nepegadi cnpasu Ha
po3rnag Benukoi NanaTtn, Konm Helo BXe BMC/IOBNEHA NPaBoBa NO3uLifA WOAO0 PUCAVKLIT Ccnopy Y no-
AibHMX npaBoBigHOCKHAX. binble npouecyanbHU 3aKOH He BUKOPUCTOBYE TEPMIH «MpaBOBa Mo3uLin»
Ha BiAMiHY Bif nonepefHboi pefakuil, wo giana go 2017 poky, AKa pernameHTyBana nopafok BigcTyny
6yab-sKMM CyAoM Bif npaBoBoi no3uuii BepxosHoro Cygy YkpaiHu. Tofi BU3Hayanocs, Wwo npaBoBa nosu-
Lia mictunaca y BucHoBKy BepxosHoro Cyay YKpaiHu, a OTXKe, BOHM CMiBBIAHOCATbCA AK 3arasibHe Ta uine.
[HiCHO Yy BUCHOBKY MOXe MICTUTUCA AieKinbKa NpaBoBMX NO3ULIN.

Y u. 5 cT. 242 KAC YKpaiHu 3a3HaueHo, LWo «npu BUOOPI i 3aCcToCyBaHHI HOPMU NpaBa Ao CRipHKX Npa-
BOBIJHOCWH CYy[} BPaxOBY€ BMCHOBKM LLIOA0 3aCTOCyBaHHA HOPM MpPaBa, BUKMaAeHi B nocTaHoBax Bepxos-
Horo Cygy» [6].

3rigHo 3 u. cT. 291 KAC YKpaiHu cygn matoTb BpaxyBaTh NpaBoBi BUCHOBKU BepxosHoro Cygy, BUKna-
JeHi y pilleHHi 3a pe3ynbrataMmm po3rnagy 3pa3koBoil CNpaBu, NPW YXBaneHHI pilleHHA Y TUMOBIN Cripasi.

Maga 2 Po3giny 3 KAC YkpaiHm ocobnusy yBary npuginae BUCHOBKaM LLLOAO 3aCTOCYBAHHA HOPM Mpa-
Ba y NOAiOHMX NpaBOBiAHOCUHAX, BUKNAAEHMX Yy NocTaHoBax BepxosHoro Cyay, a TakoX NOPAJOK BiacTy-
ny Bifl HAX Cyay KacauiHoi iHcTaHuil. Cnig 3BepHYTU YBary Ha NeBHY ANCNPONOPLito Mi>k 060B'A3KOBICTIO
BMCHOBKIB BepxosHoro Cyay ana cygis, wo € B Hopmax KAC YkpaiHu. Agxxe nnTaHHA BIiACTyny Big npaBo-
BUX BUCHOBKIB BepxoBHoro Cyay pernameHToBaHO nulie Ana cyay KacauinHol iHCTaHUi, a Lie 03Havag, Wo
cynni nonepeHix iHCTaHLi BpaxoBYOTb MPaBOBi MO3ULiT, NpoTe He 3000B'A3aHI HaBiTb X 3aCTOCOBYBATU.

Y HayKOBII niTepaTypi TaKOXK BM3HAYa€ETbCA TeMnopasbHa i NpaBoBMX BUCHOBKIB BepxosHoro Cyay,
AKi y nepLuy yepry 6a3ytoTbCsA Ha HOPMi NMPaBa, AKY CyA 3aCTOCOBYE. ToMy, 6€3yMOBHO, 3MiHa NMPaBOBOro
perynioBaHHA MaTMMe 3HauyeHHA i Woao BUCNIOBAEHUX NpaBoBux nosuuin BepxosHoro Cyay. Tak, Bugi-
NATb HACTYMHI NigcTaBy cnocobu 3a AKMMK NpaBoBi no3uuii BCY nepectatotb OyTu «g>KepesioM npasa:

1. MacyMBHWI CMOCi6, KON BOHW BTPaYatoTb OPUANYHY CUITY Y 3B'A3KY 3i 3MiHOIO MPaBOBOro peryrto-
BaHHA (BU3HAYEHHS);

2. aKTMBHMI cnoci6, konu no3uuii BCY gonatotbca BIM BC (3gificHioeTbeA BigeTyn) [16, €. 501.

He Boaouncb y AMUCKYCito WOAO BiAHECEHHA NPaBOBOro BUCHOBKY, LLO MICTUTbCA Yy NOCTaHOBI BepxoBs-
Horo Cyay, [0 AXKepen NnpaBa, BBA’KAEMO O iCHYE 6e3yMOBHWIA 3B'A30K Mi>K HOPMOIO MNpaBa Ta akToM i
3aCToCyBaHHA. ToMy 3a 6y b-SKOT MPUUYUHM BTPATU YNHHOCTI HOPMU (3a pilleHHAM BigMnoBigHoOro cy6'ekTa
a60 i1 HEKOHCTUTYLIMHOCTI UM HE3AKOHHOCTI) YCi NpaBOBi NO3uLii, AKi CNPsSMOBAaHI Ha TAIyMAYeHHs 3acTo-
CYBaHHA HOPMM TaKOX He MOXYTb bifiblle BUKOPUCTOBYBaTUCA. TOOTO akTW 3aCTOCYBaHHA NpaBa 6e3mno-
cepefHbO NOB'A3aHiI i3 TeMNOPanbHOK YMHHICTIO HOPMK, AKY BOHU 3aCTOCOBYIOTb.

Opyruii cnoci6 BTpaTy gii npasoBoro BUCcHOBKY BepxosHoro Cygy um BepxosHoro Cyay YKpaiHu 3ane-
»KWTb BiJ Npouenypw BiACTYNY Bif HbOrO, WO BUMara€ AeTasbHilloro aHanisy.

M. Wymwnno BmainAae Taki nigcrasu Ana camoBigcTyny Bif nonepeHbOI NpaBoBOI NO3KLil:

1) pedeKTHICTb piweHHA (rpynu pileHb), 8O AKOro i BigHecTn: Bagn Gopmu (TEXHIKO-IOPUANYHI)
pilleHHA (ABO3HaYHe, B3aEMOBMKIIIOYUHE, HesACHe pOpPMyOBaHHSA, HeY3rof»KeHiCTb MOTMBaLiHOI Ta pe-
30/I0TUBHOT YaCTVH PiLUEHHS); Baay CyTi (3MiCTOBOro HaMnoBHEHHSA) PilleHHA (MOMUIIKOBICTb, HEOOIPYHTO-
BaHiCTb); HEBMKOHYBAHICTb (HeepeKTUBHUI CNOCIO 3aXMCTY) pilleHHS;

2) 3MiHYy CyCnifIbHOrO KOHTEKCTY, Lo MOIAra€ y 3MiHi CyCninbHUX BiAHOCKMHaX, HeOOXiAHOCTI 3MiHW Nig-
XoZy A0 NpPaBOBifHOCKH Towo [16, c. 51].

Cxoxy nosuuito 3anmae cyana BepxosHoro Cyny AH bepHasiok, AKMI NOB'A3Ye BigCTYN Big paHiwe
chopmoBaHoOi NPaBoBOI NO3KLii 3 HEOOXiAHICTIO BUNPABIIEHHA paHille JONYyLWeHMX NepesyacHmX nigxo-
AiB 4O TNlyMayeHHs HOPM MpaBa, Tak i 3a6e3neyYeHHs gUHaMiYHOrO PO3BUTKY NPABO3aCcTOCYBaHHs, Y TOMY
yncni 3 ypaxyBaHHAM 3MiH, WO Bigbynunca y cycnifibHUX BiHOCKHAX, Y 3aKOHOAABCTBI, npakTuui €CMJ
Towo. [lo Takmx NigcTas AnAa BiACTyny HUM BiJHECEHO 3MiHW Y 3aKOHOAABCTBI, YXBaNeHHA pilleHHA KoH-
ctutyuinHum Cygom YKkpaiHu, BUHeCeHHA HOBOro pieHHA €ECIJ1, HeuiTKICTb 3aKOHY, a TaKOXK 3MiHW Y npa-
BOPO3YMiHHi (po3LWunpeHHs chep 3aCTOCyBaHHA OKPEMOro NPUHLMMY NpaBa; 3MiHM JOKTPUHANbHUX Nif-
XO[iB 1O BUPILLEHHA CKNAafHMX NUTaHb Y AeAKMX chepax CycniNbHO-yNpPaBRiHCbKUX BiAHOCKH, HAABHICTb
3arpo3su HauioHasbHil 6e3neLi, 3MmiHaMK1 Yy GiHAHCOBUX MOXNMBOCTSAX AepKaBu [2]. BBaxkaeMo Takuii nig-
Xifi O6rPYHTOBAHMM Ta TaKuMM, WO LWMPOKO Bigobparkae noTpebu y BiACTYNi Bif nonepepHix npaBoBuX
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no3suuin BepxosHoro Cyay, npoTe 3MiHa Y piHaHCOBUX MOXITMBOCTAX AePXKaBy MOXKe BM3HaBaTUCb TaKoo
NigCTaBoMo i3 3aCTepeXXeHHAM. A>Ke CYQOUYMHCTBO He NMOBMHHO 3aNexatu Bi ¢piHaHCOBMX MOXKINBOCTEN
LEepPXKaBn 0COOMIMBO B afiMiHICTPaTMBHOMY CY[OUYMHCTBI, A€ BignoBigayeM rooBHUM YMHOM € CY6'eKTU
BlafiHNX NMOBHOBAXEHb.

CycninbHi npouecn Ta NPaBOBIAHOCUHN AMHAMIYHO 3MiHIOOTHCA, TOMY LWO6 BignosigaTy peaniam
CYYaCHOTro XWUTTA Ma€ BYTU MOXKNUBICTb BiACTYNy BiA nonepefHbo cPopMOBAHOI NPABOBOI NO3WULl.
OKpim TOro, 3Ba)katoum Ha KinbKicTb cyngis BepxosHoro Cygy AyXe CKnagHUM BMOAETbCA Of4HAKOBI
nigxoau A0 BUPILWEHHA CNpaBy, KPiM TOro, AeAKi pilleHHA MOXXYTb MiCTUTW HeoNiKu, He BifnoBigaTu
«yxXy» NpPaBoOBOI HOPMY, a TOMY NMOTPebYOTb OHOBMIEHHS. 3 Li€l0 MeTO 3aKOHOAABELb Nependauns
MOXK/MMBICTb BiACTYNWUTM Bif nonepeaHboro BUCHOBKY BepxosHoro Cyay Ykpainn un BepxosHoro Cygy.
MexaHi3m, nepenb6ayeHuin y ctT. 346 i ct. 347 KAC YKpaiHu, WoAo BiaCTyNNIeHHs Big NpaBoBOi No3uuil
BepxoBHoro Cygy cXoXuit 3 iHCTUTYTOM «overruling», Wo xapakTepHWIA A5 aHMT0CAaKCOHCbKOT cucTeMu
npaea[11, c. 86].

Mopap i3 Tum BiACTyN Big npaBoBoi no3uuii BepxosHoro Cyay, a ocobnmeo Benvikoi Manatn BepxoBHo-
ro Cyay mae BiibyBaTUCh, HA Halle NepeKOHaHHs, NnLe Y BUHATKOBUX BMMNafAKax, Wo AiNCHO NoTpebytoTb
3MiHV NonepeaHbOro NPaBoBOro BUCHOBKY. BogHouac 3a Tpu pokn GpyHKUioHyBaHHA BepxosHoro Cyay
nvwe Benuka Manata 121 pa3 BigcTynuna Big paHiwe cdopmoBaHux NpaBoBux nosuuin. Llikaso, wo 76
BiACTYniB cTOoCyBannch no3uuin BepxosHoro Cyay YkpaiHu [15], Wwo cBigumTb Npo OHOBNEHHA NiAXOAIB [0
BUpPiLLEeHHs 6araTbox KaTeropil cnpas.

BucHoBKM. OTXe, MOXKEMO 3pOOMTY BUCHOBOK, L0 BiACTY Bifi MPaBOBOIro BUCHOBKY MOX/IVBUI NnLLe
Ha cTagii KacauiHoro npoBagxeHHA BepxosHum Cynom. To6To Ha BigMiHy Bi nonepeaHboi pegakuii KAC
YkpaiHu, wo gisna go 2017 poky i nepepnbavana npaBo Oyab-AKoro cyay BiACTYNUTL Bif NpaBoBOi No3uLii
BepxosHoro Cyay YkpaiHu, To 3apa3s ue npaBo HanexuTb nuwe BepxosHomy Cygy. Lle € BunpasgaHum 3
Ti€l TOUKM 30pY, WO MiCLIeBUIA CYA, HE MOXe 3MiHI0BaT/ NPaBOBi BUCHOBKM BepxosHoro Cyay, @ NOBUHEH iX
BpaxoBYyBaT/ ab0 X He BPaxoBYBaTU, AKLLO BOHM He CTOCYIOTbCA aHasoriYHMX NPaBoOBiAHOCUH. HacTynHa
yMOBa A5 BiACTyny Bif nonepenHboi NpaBoBoi no3uuii BepxosHoro Cyay € HeOOXigHICTb 3MiIHUTK Npa-
BOBUI BUCHOBOK Cygly, L0 MO>Ke By T 3yMOBREHUI AeEeKTHICTIO CYAOBOrO pillleHHA abo »K CyTTEBA 3MiHa
CycninbHUX BigHOCKH. OCTaHHA NigcTaBa BUMarae NofibHicTb NPaBOBIAHOCKH, Y AKUX CAif NPUAHATY HO-
BV MPaBOBUN BNCHOBOK. LiA 03HaKa € TakoX Bak/IMBOIO, af»ke BKa3y€e Ha JOMYCTUMICTb BUKOPUCTaHHA
NPaBOBUX BUCHOBKIB B iHLUNX >KUTTEBUX CUTYALisIX, WO MAtOTb 6y TN NOAIGHMM i3 TUMU, LWoA0 AKUX chop-
MOBaHO MpaBoBY NO3uLit0.

'AHomauiﬂ.

Y cTaTTi npoaHanizoBaHoO NpaBoBY Npupoay NpaBoBMNX BUCHOBKIB BepxosHoro Cyay B agMiHicTpaTus-
HOMY CYAOUMHCTBI YKpaiHu. BusHaueHo ponb, AKY BifirpaloTb NpaBoBi BUCHOBKN Y Cy4OBOMY MpaBo3a-
CTOCYBaHHi Ta ix 000B'A3KOBICTb A4/1A CyAiB Ta Cy6'eKTIB BNafHMX NOBHOBAXeHb. B1M3HaueHo nigcTtaBu Ta
NPUYMHW ANA BIACTYNY Bi nonepeaHix NpaBoBUX BUCHOBKIB BepxosHoro Cyay, WO BMKNageHi y 110oro no-
CTaHOBAX 00 3aCTOCYBaHHA HOPM NpaBa Yy NofiGHNX NPaBOBiAHOCKHAX.

W Annotation.

The article analyzes the legal nature of the legal conclusions of the Supreme Court in the administrative
proceedings of Ukraine. It is underlined the role of legal opinions of the Supreme Court in judicial
enforcement and it is defined their binding nature for courts and subjects of state power. The grounds
and reasons for deviating from the previous legal conclusions of the Supreme Court, which are set out in
its rulings on the application of law in such legal relations.
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'nOCTaHOBKa npo6aemu. Ha 3nami TMCAYONITb NOACTBO 3iTKHYNOCA 3 BEIMYE3HO KiNbKICTIO 3a-
rpo3 BMaCHil eK3UCTeHUil: BiliHYW, rnobanisauis, nibepanbHU Tepop, PENIriNnHNN eKCTPeMi3M | Tepopu3m,
€KOJOorivHi KaTtacTpodu, 31I0UNHHICTb, ronog i xeopobu. Cepe LMx CycnifibHO Hebe3neyHux sBULLY Hap-
KOMaHif nocigae ocobnmee micle, TOMy LIO TArHE 3a COOO00 Liny HU3KY TSXKMUX couiafibHUX HacnigKiB.
BoHa MicTuTb y co6i Npobnemu He Nre MeAMUYHOIO XapaKTepy, a 1 colianbHOro, eKOHOMIYHOro Ta Nnpa-
BOBOro. HapkomaHia npnseBoanTtb Ao MOpanbHOI 11 colianbHOI AerpaaLii 0cobUCTOCTi Ta LITOBXAE BTPa-
yeHux ans cebe 1 CycninbCTBa NtOAEN Ha 3M104MHN. HapKoMaHis 11 He3aKOHHMI 06ir HAPKOTUKIB Y BCbOMY
CBITi CTUMYIOIOTb 3POCTaHHA 3/I0OYMHHOCTI, HACUbCTBA Ta KOPYNLil, BOHW YpaxatoTb Nofen He3anexHo
Bifl colianbHOro cTaHy, cTaTi, penirii un pacv. CborogHi us npobnema Ti€ Uu iHLWOW MipPO TOPKHYNaca
NPaKTUYHO BCiX KpaiH. He ctana BMHATKOM i YKpaiHa.

YxBaneHi ocTaHHIM/ pokamu B YKpaiHi 3aKOHOAaBUi, MPOrpamHi i iHWi HOPMaTUBHI aKTN BHECNIV HU3KY
NPWHLMNOBNX HOBOBBELEHDb. Afle 1N XXUTTA BHOCUTb CBOT KOPEKTMBU, 1 YXKe NPaB03acTOCOBHA MPaKTUKa
OVKTYE HEOOXiAHICTb BHECTW 3MiHM B Ui akTW. [0OfI0BHe 3aBAaHHS NONAra€e B TOMy, W06 KpUMiHOMOriYHa
noniThKa cTasia rapMOHINHOW 11 epeKTUBHOI YaCTUHO AepXKaBHOI NONiTUKM B chepi npoTuaii HapKos-
NOYNHHOCTI. OCTaHHA B MeXaXx YCbOro COLliyMy He MOXe 3[iACHI0OBATUCA LLMIAXOM KOPOTKOYACHUX NOBEPX-
HeBUX pilleHb 6e3 ypaxyBaHHA peasibHUX MOXINBOCTEN i NOTPEO, HAfABHNX Ha KOXXHOMY eTari pO3BUTKY
cycninbcTBa. Li MoXXnunBocCTi 1 ymoBU HeobXigHO neplu 3a BCe BUABMAATY abo AiarHOCTyBaTy, NOTIM Nnpa-
BUIbHO BMKOPUCTOBYBATVW, CTBOPIOIOYM Af1A LibOro BiAMoBigHy HaykoBy 6a3y [3, ¢.5-71.

AHani3 octaHHix gocnigeHb i ny6nikauin. Baromnin BHeCcoOK y [oCnigXeHHi npobnemu npo-
TUAiT HapKOMaHii Ta 3M0YMHaM, MOB'A3aHMM 3 HE3AKOHHUM O06IroM HapPKOTWKIB, 3AiNCHUIM BigoMi
HaykoBUi Ta npaktuku: FO.ApryHoBa, €. [nagkoBa, t0.MHycos, C.Aigkoscbkui, O.[xyxa, A.3aKaniok,
AJlnceHko,[.Hnkudpopuyk, B.MaHok, M.Cepratui, |.CmupHoBa,O.Ctpinbuis, M.Xpynna, B.YepHunwos,
B.leniTbKo Ta iH.

MeTolo CTaTTi € BY3HAaUEHHA MOHATTA Ta O3HaK KPMMiHaNbHO-NPABOBOI MOMITUKU NPOTUAIT HApPKO3-
NIOYMHHOCTI Ha NiCTaBi CyyacHUX HanpaLoBaHb KPUMiHaIbHO-MPABOBOI HayKK, @ TaKOXK 3 BpaxyBaHHAM
3MiH YMHHOrO 3aKOHOAABCTBA YKpaiHu, WO BMIMHYY Ha T MOHATTA Ta CKNafoBi eNemMeHTU.

Buknapg ocHoBHOro marepiany. [lpoTuaia HapPKO3MOUYMHHOCTI AK CUCTEMHA peaKLia CycninbcTea m
AeprKaBn Ha NOLIMPEHHA HapKOMaHil, HAPKOTM3aLito HaCceNeHHA Ta 3POCTaHHA KiNbKOCTIi HAPKO3/0UMHIB,
Mo>Ke 6yTu B1OyaOBaHa nnLle Ha OCHOBI HAYKOBO P03po0eHoi, MaTepianbHO 3abe3neyeHol aHTUHAPKO-
TUYHOI NPOrpamu, WO OXOMIIE CUCTEMY CTPATEriYHMX | TAaKTUYHUX 3aXOAiB MOAITUYHOrO, CoLianbHOro,
€KOHOMIYHOr0o, BUXOBHOTO, OCBITHbOTO, iA€0N0riYHOro, Megn4yHoro, MopasibHO-MCKMXOMNOriYHOro, NPaBo-
BOrO Ta iHWOro xapakrtepy. [Mpn ubomy Ui 3axoam NOBUHHI 3[iICHIOBAaTUCA HE OKPEMO, a iHTErPOBaHO 3
iHWMMKW NPOINaKTUYHUMM 3aXOAaMMN B MEXaX AeP>KaBHOI KpYMiHaIbHO-MPaBOBOI NONITMKM Y rany3i 6o-
POTbOM 3i 3IOUMHHICTIO B LifloMy Ta il Hanbinblw Hebe3neyHUMU NposBaMU (HAPKO3NOUYMHHICTIO, OpraHi-
30BaHOH0 3/TOUMHHICTIO, TEPOPU3MOM Ta iH.) [3, ¢.280].

«MonitTnKa» — ofHe 3 HaNbiNbL NOWMPEHNUX | GaraTo3HAYHUX CNiB Y MOBI. Y MOBCAKAEHHOMY »KUTTi NO-
NITUKOIO YacTo Ha3MBatoTb OyAb-AKY LinecnpamoBaHy AisfbHICTb, U/ TO AiANbHICTb KEPIBHUKA AepKaBMy,
napTii un Gipmm abo HaBiTb CTaBIEHHA APY>KUHU JO CBOrO YOJOBiKa, NignopsagkoBaHe nesHin meri. Mig
NONITUKOIO PO3YMiloTb TaKOX MUCTELITBO MOXK/IMBOTO, @ HEPIAKO XapaKTepusytoThb il K «0pyaHy cnpaBy»
[10, c.410].
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MoniTnky MOXHa BU3HauUUTK i AK chepy AianbHOCTI, MOB'A3aHy 3 BIAHOCMHAMUN MiX coLianibHUMK Tpy-
namu, HauigsmMn 1 iHaMBigaMn 3 NMTaHb 3aBOKOBAHHSA, YTPUMAHHA Ta BUKOPUCTAHHA fepaBHOI Bnagu [6,
€.95-99].

Y cyuacHin HayKoBIl niTepaTypi WMPOKO NPe3eHTOBAHO i NPOTUAEXKHI NPaBOBMM KOHLUeNUiAM noni-
TUKW Teopii. BOHW po3rnafaloTb NPaBo AK NMOPOAMKEHHS MOJITUKNA, HaNBAaXNMUBILLWIA 3aci6 iT peanisauil,
iHCTPYMEHT CTBOPEHHSA CTabifibHOro NoAiTUYHOro Nopaaky [9, ¢.75-931.

Monitnka NPOTMAIT HAPKO3NOYMHHOCTI MOBUHHA OYTN BOYAOBAHA Ta CKMAadaTU HEBIiA'€MHY YacTUHY
3arasibHol MONITUKN AepKaBu Mo 60poTbbi 3i 3MOUMHHICTIO B Linomy, i 0co6MBO 3 TiICHO NOB'A3AHMM
Ta B3aEMOJII0UMMMN HalbinbL Hebe3neYHUMN ii PiHOBMAAMU: OpPraHi30BaHO, PeLUVaBHOW0, Npodeciin-
HOIO, ANTAYOIO 3TOYUHHICTIO | T. 4.

Y loprANYHI NiTepaTypi CTOCOBHO MOAITVKM B 061acTi NPOTUAIT 310UNMHHOCTI (60pOTbOM 3i 310UNHHI-
CTI0) 3yCTPiYalOTbCA TaKOXK NOHATTA: KPUMiHaNbHa NOJITMKA | KpUMiHanbHO-NpaBoBa nonitrka. Cnig no-
roguTMCA 3 BUC/TIOBNEHOO MPOMO3ULLIEI0 BBAXaTK 3a MOXKJIMBE PiBHO3HAYHO BUKOPUCTOBYBaT/ 061aBa L
TEPMIiHW, OCKINbKN 3MICT, IKA B HUX BKNAOa€TbCA, aOCONOTHO igeHTUUHNIA [7, c.4].

BuxogAaun 3 ineHTUUYHOCTI PO3YMIHHA AaHWX MOHATb, MU BUKOPUCTOBYBATMMEMO iX enemMeHTU npu
BM3HAUEHHI fep>KaBHOT NONITUKM Y chepi NPOTUAIT HAPKO3NOUYNHHOCTI, WO NPOBOAMTLCA B JaHWA Yac. B
paMKax NoJiiTUKN NPOTUAITI HaPKO310UYMHHOCTI HeObXiAHO NepenbdaYnT OCHOBHI LiNi, 3aBAaHHSA, Hanps-
MU 60poTbbY, BUOPATK CTpaTerito i TaKTVKY, BU3HAUUTU Hanbinbl giesi 3acobu, npuiiomm, cnocobwm, sKi
6 mornu cnpaBuTy ePeKTMBHY NPOTUAIID HAPKO3MOUMHHOCTI B LiiIoMy Ta ii pi3HOBMAAM, YTPUMYIOUYM B
NPUNHATHUX O1A CYCNiNbCTBa pamMKax.

C. C. Bocxonos y cBoilh po60Ti «OCHOBY KpMMiHabHOT MOAITUKW» BU3HAUUB KPUMIHANbHY MOAITUKY AK:

1) pep’KaBHY NoONITUKY 60POTbOU 3i 3MOUMHHICTIO, BUPAXKEHY Y BiAMNOBIAHMX AUPEKTUBHUX aKTaxX (3aKo-
Hax, yka3ax lNpe3ngeHTa, noctaHoBax ypaay);

2) HayKOBY TeOpIto 1 CMHTE3 BiANOBIAHNX MNONITUYHUX, COLLIONOTIYHUX | MPaBOBUX 3HaHb;

3) ocobnuBui BUA couianbHOI AisNIbHOCTI, CNPSMOBAHOT Ha aKTUBHY, HACTYMabHY NPOTULIIO 3N10YMH-
HOCTI Ta iHWUM NpasonopyweHHam [1, c.32].

CborogHi npeacTaBHYIKY Baay i came CycnifibCTBO MPUALLAN A0 PO3YMiIHHS, O HEMOXNBO AOOUTY-
CA BUpPilIEHHSA 3aBAaHb (BUKOPIHIOBAHHA NPWUYMH i MOBHOMO 3HULLEHHSA 3MTI0MUMHHOCTI), AIKi paHille cTaBu-
nnca B 06n1acTi KpMMiHanNbHOro Npasa, KPUMIHOMOTIT, KpMMiHaNbHO-BMKOHABYOIO NPaBa, KPMMiHanbHOro
npoLecyanbHOro npasa, KPUMiIHANICTUKN | NPaKTUYHMK NPaLiBHUKaMM BCIEI CUCTEMU NPAaBOOXOPOHHMX
OpraHis.

Y cyyacHUX ymMOBax BaKNMBO [OCATTM MaKCMMaNbHOMO 3HUXKEHHA PiBHA 3/I0YMHHOCTI, NnonepeanTu
HeraTUBHY [it0 NPUYMH Ta YMOB i OpraHi3yBaTu cBO€YacHy NpodinakTnKy BCiX Pi3HOBMAIB 3NIOYMHHOCTI.
3NOUMHHICTb B LiIOMY BaXKNIMBO YTPMMAT/ B MEBHMX MacluTabax 6e3neyHnx ana gepxasu i HaceneHHs.
s Toro, Wo6 36yayBaTh LinicHY cMcTeMy, WO [03BOSAE ePEKTMBHO BMANBATY HA HAPKO3/IOUNHHICTb, He-
006XxigHO chopmyntoBaTV NEPLIOPALHO BAXK/IMBI HANPAMU Yy paMKax Aep»KaBHOT MONITUKM B 06/1aCTi Npo-
TNAiT 3n04nHHOCTI [12, c.133].

HocnigHrKamn KoHLenTyanbHMX 3acag, KpUMiHaNbHO-MPaBOBOI NONITUKM BUC/TOBIIIOIOTLCA Pi3HI TOUKM
30pY, WO BM3HAYalTb NOHATTA, 3MICT i IPU3HAYeHHA NOAITUKM NPOTUAIT 3I0YNMHHOCTI B CyUYaCHUI Nepiog.
B maHMIn Yac LbOMy NUTAHHIO MPUCBAYEHO GaraTo HayKoOBUMX POOBIT, BKIItOUAum MoHorpadii, NoCibHMKY,
CTaTTi, B AKX MO>KHa 3HaWTW BiAMNOBIAI HAa HaMCKNAAHILWI | AUCKYCiINHI NUTaHHA [4, c.164-175].

M. MiHbKOBCbKMI 3a3Hayvag, WO BKa3aHy NONITUKY CNif po3rnafaTi B ABOX acreKTax — LWMPOKOMY i
BY3bKOMy. [MepLunin «<oXontoe cuctemy 60poTbOu 3i 3MOUMHHICTIO B LIiIOMY, KOMMIEKCHO XapaKTepu3ye
HayKOBO OOIpyHTOBaHY iHito L€l 60poTbbu, CTpaTerito... Aep>kaBu B Uil cdepi, MicLie | 3HaUeHHs 60poTb-
61 3i 3M0YMHHICTIO B 3abe3neyeHHi NoTpeb coLianbHOro PO3BUTKY, XapaKTepusye cuctemMy Lii€i 6opoTbou,
rMIA aCcNeKT OXOMJIIOE , ... KOHLEMNLit0 BUKOPUCTAHHA B 60POTbOI 3i 3TOUMHHICTIO Came KpUMiHanbHO-Npa-
BOBWX 3aC06iB (KPMMiHaNbHOro NMoKapaHHs, 3aMiHIOUNX i NiAKPINIIoYMX 3aX0iB); iX B3aEMOAI0 3 CUC-
TEMaMU iHWNX 3ac06iB 60POTLOY 3i 3NM0UMHHICTIO» [8, C.67].

B wrpokoMy 3HaueHHi KprMiHanbHO-NpPaBoBa MOMiTMKa BUCTYMAE B AKOCTi peanbHOI HanpaBnAtoyoil Ta
Mo6ini3ytoyoi 3ycunns nogen couianbHOI CUNK, WO PYyXaE MeXaHi3MU BIIMBY HA NPUYMHM 3TOYNHHOCTI,
camy 3/I0UUHHICTb SIK coLiafibHe ABuULLE | Ha 60POTLOY 3 KOHKPETHUMY 3/I0UNHAMMN.

fonoBHe Npu UboMy, LWo6 no3a chepoto Ail BKazaHMX MeXaHi3MiB He 3aLLIMBCA XKOAEH 3 HanpsmiB
60poTbOU 3i 3n0uMHHIcTIO. bo, AK cnpaBeanuBo nigkpecntoe MJ1. Opic: «3anuwweHHs NoNITUKN Y cdepi
NPodiNakTKM 3N0YMHIB 33 MeXXaMu NOJITUKKN Y chepi 60pOTbOM 3i 3OUNHHICTIO BifbYBa€ETbCA TOMY, LLO
npodinakTrKka 3/104MHIB | foTenep He odopmmnaca B 0COBMBY KOMMNEKCHY rany3b npasa, a KpUMiHO-
NoriyHa nonitrMka (MoXHa CcKkasaTu — NpodinakTnyHa) He Ma€e €ANHOT OcHOBMW. [NapafoKc, NpoTe, Nonsrae
B TOMY, O NpodinakTrka € rofIOBHMM HanpsAMOM 60POTbOU 3i 3MOUMHHICTIO, WO MNPAKTUYHO BU3HAETLCA
BCiMma gocnigHukamm» [13].
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AIK BigOMO, MoniTVKa BUpaka€e GyHKLIT AepKaBy 3 ynpaBIiHHSA Ti€lo abo iHLWO chepoto CycninbHOro
XuTTA. MNoniTnka 60pOTbOM 3i 3MOUNHHICTIO — OAUH 3 TONIOBHUX AepPXKaBHMX IHCTPYMEHTIB NPOTUAIT 3110-
UMHHOCTI, MeXaHi3M rapmoHi3auii couianbHKX BifHOCWH. BOHa icHy€e B flepaBi pa3oM 3 iHLWMN Pi3HOBU-
JaMu NONiTUKN B 0611acTi eKOHOMIKW, ekonorii, gemorpadii, Mirpauii HaceneHHs Ta iH.

MonitTka NPOTUAIT 3NOYMHHOCTI AK OAMH i3 HaNPAMIB COLiafbHOI NOMITUKM — Le AepKaBHa NoniTu-
Ka B 06nacTi 60poTbbU 3i 3MOUNHHICTIO, AKA € CTPATEri€l0 | TaKTUKOIO L€l 6opoTbbun. CTpaTeris | TakTUKa
NPUNycKatoTb BiAMOBIAI Ha ABA OABIYHI 3aNUTaHHSA: WO POOUTK i AK pobuTn. Ha neplue 3anuTaHHA Aae
BiANOBIAb CcTpaTerif, Ha gpyre — TakTuKa. [lonitTMka npoTugii 3M0YMHHOCTI BM3HAYa€ OCHOBHI HanpaAmMu
BM/INBY Ha 3/TI0YNHHICTb, OpMyIOUM KpMMiHaNbHe, KpUMiHanbHO-NpoLecyasbHe i KpUMiHanbHO-BUMpPaB-
He 3aKOHOaBCTBO.

KpumiHanbHa MoniTmka € Ti€l YaCTMHOW MONITUKX MPOTUAIT 3/IOUYMHHOCTI, IKa BUPOONAE OCHOBHI
3aBAaHHSA, NPUHLMNY, HaNPSAMM i Lini KPUMiIHAaNbHO-NPABOBOrO BM/IMBY Ha 3/IOUMHHICTb, @ TAKOX 3aCo0M
X JOCATHEHHS, | BUPaXa€ETbCA B ANPEKTMBHUX JOKYMEHTaxX, HOPMax KpMMiHanbHOro Npaga, akTax Tinyma-
UYeHHA HOPM i MPaKTUKM iX 3acTocyBaHHA [11, c.25].

Po3srnagatoum nonituky yepes npusmy NpoTuail HAPKO3MOUNHHOCTI, MOXKHA CKa3aTu, WO KPpUMIHanbHa
noniTrKay BKasaHin chepi— Lie AiANbHICTb AepKaBy WoJ0 perynioBaHHA CYCniNbHUX BiGHOCKH, L0 CKNnaaa-
I0TbCA Y chepi OXOPOHM HaMBINbLL 3HAYYLLNX IHTEPECIB FPOMAAAH i epKaBy, MOB'A3aHNX i3 HAPKOTUKaMW,
AKa nonsara€e y BUPOO6MeHHi HaNpAMKIB, HACTAaHOB | BUMOT Yy Uil cdepi Ta 34iMNCHI0OETbCA cneundiuyHnMK
MeTofamK, cnocobamm i 3acobamm. KpumiHanbHa nonitvka y chepi npotuaii HApKO3NOUMHHOCTI — Lie Ya-
CTWHa 3aranbHOi KpUMiHaIbHOT MOMITUKK, O OXOMJIOE cneundiuHy YaCcTUHY AiANbHOCTI fiep»KaBy, a came
perynioBaHHA CycnifbHKX BiAHOCKH y 3a3HaueHin cdepi. BoHa cnpAaMOBYE fiaNbHICTb OpraHiB fep»kaBHOT
BMaAu Ta rfPOMaACbKOCTI Y 60poTb0i 3i 3/104MHAMM Ta iHLWIMMM CYCMiNIbHO HeGe3MeYHUMIN LiSHHAMK, NOB'A-
3aHMMM 3 HE3aKOHHMM 06irom HapKoTuKiB [3, c.285].

AHanisyloun cyyacHui CTaH NPOTUAIT HAPKO3TOUMHHOCTI B HALLMIA KpaiHi, MOXHa NIOriYHO NPpUNTA A0
BVICHOBKY, LLIO B YKpPaiHi BifCyTHA peanicTMyHa, HayKoBO OOIpyHTOBaHa KpMiHabHa NoniTMKka y BUrnagi
06roBOPEHOI | NPUNHATOT KOHLeNLii, cTpaTerii, nporpamu. Ti LOKYMeHTH, K Yac Big Yacy NpUAMaloTbCa,
He MOXYTb ACHO MO3HAUYUTW UiNiCHY MNONITUKY AeprkaBun 3 NPOTUAIT HAPKO3MOUMHHOCTI. Lli 3ayBakeHHsA
MO>KHa Mo NpaBy BigHeCTV Ao 6araTbox COLiaibHO 3HAUYLLUX PilleHb OCTAHHIX POKIB, L0 NPUNMaOTbHCS
Ha [iep’kaBHOMY PiBHi, 6e3 ypaxyBaHHA OYMK/ BUEHMX, BCyrnepey 3arnepeyeHHAM npodecioHanis, kepy-
IOUUCH TiNbKM 6ayeHHsAM abo amOiliasMy YMHOBHUKA, HagineHoro Bnagoto. besymMoBHO, Takuii CTaH peyeit
HeoOXiIHO KapAVHANbHO MIHATN.

Ha cborofHiWwHin feHb NPOCTEXKYTbCA ABa HAaNPAMM CyUYaCHOI KpMMiHanbHOI noniTnku. MNepunin na-
HYIOUNI — TPAAULiiHE «NOCUAEHHS 60POTLOUY 3i 3I0UMHHICTIO. Be3nepcneKTUBHICTb i 3ryOHICTb Takoro
nigxody ana 6aratbox ¢axisuiB oueBmngHa. Ha »anb, NONYNiCTUYHI 3aKNUKK O «MOCUNEHHSA» 3HAXOAATb
LWMPOKY MIATPUMKY HaceneHHs, NpaLuiBHUKIB MPaBOOXOPOHHMX OopraHiB. [pyrnn Hanpam NonitTukn — ma-
COBe NPMXOBYBaHHA 3/I0UMNHIB Bif peecTpallil.

Y cyvyacHUx ymoBax fep»aBi HeOOXigHa peanicTMyHa NoniTMKa NPOTUAii 3TI0YMHHOCTI, SIKa NMOBUHHA
6yTV HayKoOBO OOIPYHTOBaHOIO, Gax0OBO, MICTUTU OCHOBHI KOHLENTYaNbHi i NporpaMHi foKymeHTu. B
pamKax ii BinbyBa€eTbCa peanizauia pepopmyBaHHS CUCTEMU NPABOOXOPOHHNX OPraHiB, MPOBEAEHHS CY-
noBoi pedopmu, GOpMyBaHHA OBEHaSIbHOW OCTULIT, poboTa No KpuMiHanisauii i fekpumiHanizauii cyc-
ninbHO Hebe3neyHux fifaHb. B gaHWi yac, Hanpuknag, AOPEeYHO PO3rNsSAaT! HeOOXiAHICTb BU3HAUEHHS
[leP>KaBHOT KPUMiHaNbHOT MOMITUKYM 3 NONepeaKeHHst Ta 60pPOoTbOM 3 HAPKO3NTOUNHHICTIO i 3MIOUMHHICTIO
HENOBHOJITHIX, OPraHi30BaHOD, HEOOEPEXKHOID, BYSIMUYHOLO, KOPUCIIMBOIO, KOPYMNUINHOW Ta iHWKX GopM i
KaTeropin 3n10unHiB [12, ¢.134].

BBakaemo, Wo KoM moBa e npo NoniTuKy NPOTUAIT HAPKO3/TOUMHHOCTI AK OAMH 3 FONIOBHUX Aep-
»aBHUX IHCTPYMEHTIB BMIUBY, TO BOHA He MOBMHHA PO3YMITUCA Ay»e BY3bKO i 3BOAUTUCA TiNIbKM [0 3a-
XoAiB, nepeabauyeHnM KprmiHanbHUM 3aKOHOAABCTBOM. Lle cknaaHuin colianbHO-NpaBoBuin GeHoMEH, B
AKOMY MOEAHYIOTHCA TEOPETUKO-IHPOPMaLilHI 1 fepxaBHO-yNpaBniHCbKi enemeHTu [5, .312].

Bu3Hauatoun peprkaBHY MOAITUKY NPOTUAIT HAPKO3OUYMHHOCTI 6e3 ypaxyBaHHA KPUMIHOMNOMYHOI
CKNaJl0BOI, BUK/IOYAETbCA MOKNMBICTb BMIMBY Ha 3/IOUMHHICTb M IHWKMW 3axodamu, Hanpuknag, coui-
aNlbHO-eKOHOMIYHOr O, ife0NoriYHOro, MOpPanbHO-NCUXOMNONIYHONO Ta iHLOro XapakTepy. YABAAETbCA, WO
[aHa NoniTYKa OXOMJIIOE He TifIbKN BCIO CUCTEMY OpraHiB Aep>KaBHOI Blaau, fe ocobnree Micue BifBo-
OVTbCA MPaBOOXOPOHHMM OpraHaM, HiffbHICTb AKUX 3aCHOBaHa Ha 3aKOHi, 34iICHIOETbCA NPaBOBUMMU
METOAaMK, HamnpaBsieHa Ha 3abe3neyeHHsA 6e3neKkn KOXKHOI 0CobU B CYCNiNbCTBI i NOJOMaHHA HAapKO3/10-
YMHHOCTI AIK HEraTVBHOIO COLiasIbHOMO ABULLQ, afe i 3aNeXnTb Bif 3MarogeHoi poboTy iHWNX YCTaHOB,
nNigNPUEMCTB, OpraHisauin.

HapKo3nourHHicTb He MOXe 6YTK MoAonaHa TiNbKM CUIAMM KPUMIHANbHO-NPaBOBUX 3axogiB. Tomy
6yno 6 He 30BCiM NPaBUbHMM OOMEXYBaTV 3MICT NMONITUKN MPOTUAIT HAPKO3NOUYMHHOCTI | NPUB’'A3yBaTK
MOro A0 MOXK/TMBOCTEN TiNIbKM OQHOrO KPMMiHasbHOro rnpasea.
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Mw noginaemo gymky C.M. IHWaKoBa, Lo Npw BCill BaXKNMBOCTi NpaBa A5 3abe3neyeHHA Cya0BOi Npak-
TUKW B HbOMY TaiTbCA 3arpo3a BiApuBY Bif colianbHOi NpobnemaTrku. [paBoBUin formaTam, 3aMmKato-
YKCb Ha BNaCHOMY CBiTi GOPMySIOBaHb i CUOTi3MiB, abCTPAryeTbCA Bif rofoBHUX NpobneMm: AKi coLianbHi
3aBJaHHsA NOBUHEH BUPILLYBaTX TON a0 iHLINIA 3aKOH, Y/ BAACTbCA 3aKOHY BMPIilYBaTy Ui 3aBAaHHSA, Ym
npautoe BiH B3arani, i AKWO NpaLtoe, TO HACKINbKM epeKTUBHO. YABNAETbCA, WO rofloBHa BigMiHHa puca i
CYTb KPUMiIHANbHOI MNONITUKN AK TEOPETUUYHOI AOKTPUHNY, TaK i HANPAMY MPaKTUYHOI JiANbHOCTI NonArae
B HEPO3PMBHIN EAHOCTI NONITUYHOrO, MPaBOBOro, COLIOONYHOro i opraHizauiiHoro HanpAamis [5, ¢.313].

Y 3B'A3KY 3 UM BaXKNIMBO 3YNMUHUTKCA Ha NUTAHHI CMNiBBIAHOLWEHHA KPUMiHANbHOI i KPMMIHOMOTIYHOI
noniTuKK B chepi NPoTUAii HAPKO3NOUYMHHOCTI.

KpumiHonoriyHa nonitrka — ABuLLe CKNagHe, 3HaxoanTbCA B cTagil opMyBaHHA Ta PO3BUTKY, XOu4a Bi-
TUM3HSHOIO KPUMIHOJIOTYHOO HAayKOO He Oyf0 CBOEYACHO 3a3HAaUYeHe AK BaXKIVBUN KOMMOHEHT Npeame-
Ta BMBYEHHS, AKUI y AINCHOCTI iICHYE NPOTAroM NeBHOro NepioAy 4acy (Npo wo ceigyatb 6arato YNHHMKIB:
HOPMAaTUBHMX, MPABOBKX, OpPraHisauiiHX, 4OCIAHULbKMX TOLO).

TomMy KpMMiHONOTiYHY NONITUKY Ha CyYacCHOMY eTari PO3BUTKY AeprKaBy MOKHaA BU3HAUUTU AK NEBHY
dyHKUioHanbHy aediHivito Bnagu:

1) AIK YaCTUHY BHYTPILWHbOI COLianbHOT NONITUKK Y chepi 3anobiraHHA Ta NPOTUAIT 3MOYMHHOCTI;

2) AIK CNOCi6 HayKoBOro 6aueHHA Ta MPAKTUYHOI AiANbHOCTI Aep’KaBy i CYCninbCTBa 3aranom, WiAXu
1 3acobu, 3a AOMOMOrOoI AKUX 3QINCHIOETLCA 3aXMUCT CYCNiNbCTBa Ta FPOMAAAHMHA Bifi 3MOYMHHUX MNOCS-
raHb;

3) K 0COGNMBUIA BUA NIOACHKOI AisiNbHOCTI, MOB’A3aHOI 3 3arafibHOCOLia/IbHUMMK, NPABOBMMU Ta Cre-
Liia/TbHOKPMMIHOJIOFIUHUMI 3aX0aMun AOCNIAPKEHHS, BUBUYEHHS, 3aMo6iraHHs Ta NpoTUAil 3I0UNHHIN ai-
ANbHOCTI;

4) sk HayKoBY nnatdopMy BMOOPY Lifien Ta 3aBaHb, CTPATETIN | TAKTUKM, KOTPi CpUAOTb peanisauii
006YMOBJIEHUX COoLliaNlbHUMU iHTEpecamu NoTpeo;

5) AK rany3b B3aEMOBIAHOCWH MOMITUYHNX HANPAMIB Y CUCTEMI fep>KaBHO-MONITUYHOI JiANbHOCTI (iH-
LXMW rany3amm BHYTPILLHbOI Ta 30BHILLUHbOI MONITUKM Aep>KaBu);

6) AK CBigOMY, BMBaXkeHy Ta LjinecnpAaMOoBaHy BiANbHICTb MOMITUYHNX iHCTUTYTIB, AepXKaBHUX, 30Kpema
NPaBOOXOPOHHMX OPraHiB, IHCTUTYTIB IPOMaAAHCBKOrO CYCNiNbCTBa | OKpeMux rpomMagaH y chepi Kprmi-
HOJOTMYHOI HAaYKM | NPaKTUKK;

7) SIK KOMIMJIEKCHUIA HayKOBO OOFPYHTOBAHWUI HanpsM akTMBHOIO HACTyny Ta NPOTUAIT 3M0YNHHOCTI,
AKNI iHTErpye i NOEAHYE B COOI 3aBepLUEeHy CUCTEMY B3aEMOAIT Ta BUKOPUCTAHHA JOCATHEHD i 30006yTKiB
YCiX HaYKOBMX rany3ei Ta iHCTUTYTIB, AKi 3aMaloTbCA NPOTUIEI 3NOUYNHHOCTI (AK PyHOAMEHTaNbHUX, TaK
i NpyKnagHMx HanpsMiB).

TakuM YMHOM, TEPMIH «MNoJiTUKA Y cdepi 60poTbOU 3i 3IOUMHHICTIO» (AKUA HE MA€E HayKOBOro Mif-
FPYHTA) [OLINBHO 3aMiHUTY TEPMIHOM «KPUMIHOMOTiYHA MONITUKA AePKaBU», AKNI KOHKPETHO BUpaXKae
CYTHICTb LbOrO HaNpAMY AePKaBHOI NMOMITUKMN 1 OBI'PYHTOBYETHCSA KOHLLENTYANbHMMUN NOAOMKEHHAMMN AK
HayKOBOrO, TaK i NPaKTUYHO-NPUKIAAHOIo XapakTepy [2, ¢.26-27].

EdeKTUBHICTb KprMiHaNIbHO-MPABOBYX 3aX0[iB MOXe Oy TN AOCATHYTA TiNIbKY, AKLLO BOHW peani3ytoTb-
cA nNpu gobpe 30yaoBaHil cUCTeMi KPUMIHOMOTIYHUX 3aX0fiB, Wo 3abe3neuyioTb NpodinakTuky (monepe-
LKeHH#), 3arno6iraHHA, NPUNUHEHHS 3/104MHIB i T.4. OfHE TiNbKM KpUMiHasibHe NpaBo 3 BAACTUBMM NOMY
KapanbHWM, penpecuBHUM METOAAMM HIKOMN HE 3MOXKe BUPIWINTA NPo6aeMy HaPKO3I0UNHHOCTI.

KpumiHonoriyHa nonitMka npefcTaBnsae gianbHICTb Aepxasu y cdepi nonepemKeHHA HapKO3/104YMH-
HocTi. KpMiHOMoriyHa nonitmka Moxke OyTy BU3HAYEHa AK YACTUHA BHYTPILLHbOT MOAITUKA AepKaBy,
cTpaTerivyHa CKnagosa AepaBHOI NONITUKN NPOTUAIT HAPKO3/TOUMHHOCTI, HaNpPAM JiANbHOCTI fepaBn y
chepi 0XopoHK 0cobU, CycninbCTBa i Aep»KaBy Bif 3MOYMHHUX NOCATaHb, WO NOMIAraE B nonepeaKyBasib-
HOMY (3acTepexnBoMy) BMMBI Ha 0COOY 3MI0UNHLA, MPUUYUHN | YMOBU 3[I04UHHOCTI, B CTBOPEHHI cuCTe-
MU edeKTUBHMX NonepeKyBalibHUX 3aX0AiB Ta epeKTUBHOMY ynpaBniHHi Uieto cuctemoto [7, ¢.70-73].

KpumiHonoriuHa nonitMka BKtoYaE nornepenKeHHa 06'eKTUBHIX i CY6'€KTUBHUX YMHHUKIB, LLO 00Y-
MOB/IOIOTb HAABHICTb HAPKO3MOUYMHHOCTI B CYCMiNbCTBI, yCyHEeHHA HeJONIKIB | ynyLleHb B cuctemi npodi-
NaKTUKMK, WO CKNanacsa, HemTpanisawito 4il NpUYMH | yMOB, JOCATHEHHA Linel B NpoLeci BUKOHAaHHA MOoKa-
paHHA, pecouianisauii 0ci6, 3BifIbHEHVX 3 MiCLlb NO30aBIEHHSA BO.

KpnmiHonoriuHa cknagoBa € HEPO3PUBHOK YAaCTUHOK NOAITUKK MNPOTUAIT HAPKO3NOUYNHHOCTI, WO pe-
ani3oBYETbCS Yepes CUCTEMY 3aKOHIB, HanpaBiaeHMX Ha 60POTbOY i NPOdINaKTUKY 3I0UMHHOCTI B LiiloMy
Ta il pPi3HOBMAIB, 30KpeMa i HAPKOTUYHOI.

Ha nigcTaBi BuKnageHoro nigCyMyemo: KpMMiHONOrYHa NONITMKA € CTPaTEri€lo NONITUKN NPOTUAIT 310-
UMHHOCTI, a peluTa BCiX ranysen — il TaKTUKOI0.

BucHoBKu. CyTb CyyaCHOI MONITUKN NPOTUAIT HAPKO3/TOUMHHOCTI NOSIAra€ B CUCTEMHOMY aHari3i 3axo-
ZiB BNAMBY Ha HAPKO3MTOUMHHICTb | B CUCTEMHIl peani3auii umx 3axogis. [Npu ubomy, couionoriyHa iHdop-
MaLift (MPO HAPKO3MTIOUNHHICTD, if NpUYMHK, ePEKTUBHICTb 3aX0AiB BMUBY Ha HEl) B JaHil cucTeMmi Bigirpae
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OfHY 3 KIOUYOBUX poniei. KpMMiHOMOoriyHa cknagoBa € HEPO3PUBHOK YAaCTUHOLO BITUN3HAHOI KpUMiHasb-
HO-MPaBOBOI NONITUKY, peani3oBaHOl Yepe3 CUCTEMY 3aKOHIB, CMPAMOBAHNX Ha MPOTUAIO 3I0YMHHOCTI B
uinomy Ta ii pi3HOBMAIB, 30KpeMa HapKO3M0UNHHOCTI. ICTOpiA CTAaHOBNEHHSA | PO3BUTKY Aep»KaBHOI Noni-
TUKKN 60OPOTLOU 3 MOLUMPEHHAM HAPKOTUKIB Y PafAHCbKI, MOCTPaASHCBKI 1 CydacHi Yacu He 3aBXAam 6yna
CMCTEMHOI0, BMBIPEHOIO i MOCNILOBHO, XapaKTepusyBanaca HeOAHO3HAYHMK MiAXo4aMuy, HaABHICTIO
KpanHOoLLiB Npuv NpUioMi pilleHb, 3MiHO TBEPANX PEMNPECUBHIX 3aX0/iB Ha NibepanbHi 11 M'AKi. B okpemi
nepiogm BipHilwe 6yno 6 roBopuTY NPO BiACYTHICTb Aep»KaBHOT MONITUKM B 0651acTi 60poTbbU 3 HApKO3-
JTOYMHHICTIO SIK TaKO0, TOMY LLO NPUIAHATI pilleHHA 6ynv 6araTto B YoMy MOBEPXOBUMN, 3aNeXaniu Bif BU-
nagkoBux ¢pakTopiB abo Bif NpocToro 6axkaHHA AesKMUX NpeAcTaBHUKIB Blagu.

'AHomauiﬂ.

Y cTaTTi JOCNiAXKYIOTbCA MOHATTA, 3MICT | MPU3HAYEHHA KPUMIHONOTIYHOT NoNiTnKN y chepi npotugii
HapPKO3/I0YMHHOCTI AK OAMH i3 HanpAMIB coLiabHOI NONITUKK fiepXaBu. Bu3HaueHo, Lo B LUINPOKOMY 3Ha-
YeHHi KprMiHanbHO-MPaBOBa MOJITVKa BUCTYMAE B AKOCTI peasibHOi HanpaBnsawyoi Ta Mobini3ytoyoi 3y-
CUNNA Nofen couianbHOT CUN, L0 PyXa€E MeXaHi3MM BMAVBY Ha MPUYNHN 3I04YMHHOCTI, CamMy 3[I0UYMNHHICTb
AK colianibHe siBMLLE | HA 60POTbOY 3 KOHKPETHUMM 31104NHAMU. OXapaKTEPN30BAHO Pi3HI TOUKM 30pY, LLO
BM3HAYaIOTb MOHATTA, 3MICT | MPU3HAYEHHA NONITUKN NPOTUAIT HAPKO3TOUMHHOCTI B CyYaCcHUN nepiog.
HaronoluueHo, o KprMiHanbHa NoniTUKa € TiEL YaCTMHOLO NOJITUKN NPOTUAIT 3MOUYNMHHOCTI, AKa BUpobnAe
OCHOBHI 3aBAaHHsA, NPUHLMMNN, HANPAMM i LiNi KPUMiHaNbHO-NPaBOBOro BMAMBY Ha 3[I0UYMHHICTb, a TaKOX
3aCo0M X JOCATHEHHS, | BUPAXKaETbCA B AUPEKTUBHUX JOKYMEHTaX, HOPMax KpMiHaIbHOrO NpaBa, akTax
T/IyMaueHHA HOPM i NPaKTMKK X 3aCTOCYyBaHHA. BcTaHOBNEHO, WO KpUMiHanbHa nonituka y cdepi npoTu-
AiT HAPKO3MOUMHHOCTI — e AiANbHICTb AeprkaBy WOAO0 PerynoBaHHA CYyCnifibHUX BIGHOCKH, WO CKNaga-
I0TbCA Y cdhepi OXOPOHU HalMbINbLL 3HAYYLLUX iHTEPECIB FPOMAAAH | fieprKaBK, NOB'A3AHMX i3 HAPKOTMKA-
MU, fIKa NOJIAra€ y BUPOOGNEeHHI HanpsAMKiB, HACTaHOB | BUMOT Y Liiii cdepi Ta 34iCHI0ETbCA cnelndiyHMm
MeTofamK, cnocobamm 1 3acobamm. KpumiHanbHa nonitika y chepi npotuaii HApKO3NOUMHHOCTI — Lie Ya-
CTWUHa 3aranbHOI KPUMiHaNIbHOT MOMITUKK, O OXOMJIIOE cneundivuHy YaCcTUHY AiANbHOCTI fiep»KaBy, a came
perynioBaHHA CycnifbHKX BiAHOCKH y 3a3HaueHin cdepi. BoHa cnpAaMOBYe fiAaNbHICTb OpraHiB fep»kaBHOT
BMaAu Ta rPOMaACbKOCT y 60poTb6i 3i 3/1I04MHAMM Ta iHLWIMMM CYCMiNIbHO HeGe3MeUHUMN LiSHHAMK, NOB'A-
3aHUMI 3 HE3aKOHHKM 06iroM HapKOTUKIB. BU3HAUeHO, WO CyTb NOMITUKM NPOTUAIT HAPKO3NOUNHHOCTI
NonAra€e B CUCTEMHOMY aHani3i 3axofiB BNANBY Ha HAPKO3NOUNHHICTb | B CUCTEMHIN peani3auii Lux 3axo-
ais. Mpu ybomy, couionoriyHa iHpopmauia (MPo HAPKO3MOUMHHICTb, iT NPUUYNHK, ePeKTUBHICTb 3axopniB
BMANBY Ha Hei) B faHil cucTeMi Bifirpae oOfHy 3 KNYOBMX ponei. KpnmiHonoriyHa cknajoBa € Hepos-
PVIBHOI YaCTUHOIO BITYN3HAHOI KPUMiHaNIbHO-MPaBOBOI MOMITUKM, peanizoBaHOl Yepes CUCTEMY 3aKOHIB,
CPAMOBAHNX Ha NPOTUAII0 30UYMHHOCTI B LinOMy Ta 1i pi3HOBMAIB, 30KpeMa HapKO310UYMHHOCTI.

'Annotation.

The article examines the concept, content and purpose of criminological policy in the field of com-
bating drug crime as one of the areas of social policy. It is determined that in a broad sense, criminal law
policy serves as a real guide and mobilizing efforts of social forces, driving mechanisms to influence the
causes of crime, crime itself as a social phenomenon and the fight against specific crimes. Different points
of view that define the concept, content and purpose of the policy to combat drug crime in the modern
period are described. It is emphasized that criminal policy is the part of the policy to combat crime, which
produces the main objectives, principles, directions and objectives of criminal law impact on crime, as
well as means to achieve them, and is expressed in policy documents, criminal law, acts of interpretation
and practice their application. It is established that the criminal policy in the field of combating drug
crime is the activity of the state to regulate public relations in the field of protection of the most import-
ant interests of citizens and the state related to drugs, which consists in the development of directions,
guidelines and requirements in this area and is carried out by specific methods, ways and means. Criminal
policy in the field of combating drug crime is a part of the general criminal policy, which covers a specific
part of the state’s activities, namely the regulation of public relations in this area. It directs the activities
of public authorities and the public in the fight against crime and other socially dangerous acts related
to drug trafficking. It is determined that the essence of the policy to combat drug crime is a systematic
analysis of measures to influence drug crime and the systematic implementation of these measures. At
the same time, sociological information (about drug crime, its causes, the effectiveness of measures to in-
fluence it) in this system plays a key role. The criminological component is an integral part of the domestic
criminal law policy, implemented through a system of laws aimed at combating crime in general and its
varieties, including drug crime.
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¥ FEATURES OF ADMINISTRATIVE
AND LEGAL REGULATION IN
THE FIELD OF MEDICAL INSURANCE

Ocobnueocmi aOmiHicmpameHo-npaeoeo20
peayrntoeaHHs1 y cghepi MeOUYHO20 cmpaxyeaHHs

'Tymchak Vasyl, Shulga Maryna
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Kniouyosi cnosa:
aomiHicmpamugHo-npagose pe2ysito8aHHA, Meou4YHe CMpaxye8aHHs, HOpMAmMuUe8HO-Npagose
3a6e3neyeHHs, CUCMeMa 0XOPOHU 300p08’.

'nOCTaHOBKa npo6nemun. OiHaHCOBa Ta opraHizauiiHa HEPIBHICTb Y MeAnYHii chepi YkpaiHu €
NPUYNHOIO HekBanipikoBaHOI NpodecinHOi JoNOMOru Ta NOpyLIeHb NpaB nauieHTiB. Cnctema MegnyHo-
ro 3abesneyeHHs, Ta OKPEMO —— KOHLIENTYyasbHa peani3alis OCHOB 3arajibHoOO60B'A3KOBOro Ta fobpo-
BiNIbHOrO MeANYHOro CTpaxyBaHHA 3HAaXOAUTbCA Yy HOPMATUBHIN Ta NpeaMeTHO-NPUKNAAHIN CcTarHauii.
3aBOaHHAM CTaTTi € AOCNigXKeHHA NPodinbHOT HOpMaTMBHO-NPABOBOT 6a3n : 3aKoHy YKpaiHu «OCHOBM
3aKOHOZABCTBA YKpaiHu Npo oxopoHy 3a0poB’s» N2 2801-XIl, npoekT 3akoHy «[Mpo 3aranbHO0O0B'A3KO-
BE CoLjianbHe MefnyHe cTpaxyBaHHs» Bif 30.07.2015 p., NpoeKT 3akoHy «[po 3aranbHOOO0B'A3KOBE CO-
LianbHe MeanyHe cTpaxyBaHHA B YKpaiHi» Big 14.07.2016, NpoeKT 3akoHy « Mpo 3araibHOOO0B'A3KOBE
LEepPrKaBHe coljianbHe MefnyHe cTpaxyBaHHs» Big 18.07.2016, npoeKT 3akoHy «[po 3aranbHOOO0B'I3KOBE
LeprkaBHe colianbHe MeauyHe cTpaxyBaHHA B YKpaiHi» Big 02.08.2016, npoekT 3akoHy «lpo ¢iHaHcy-
BaHHA OXOPOHU 340POB'A Ta 3arafibHOOOOB'A3KOBE MefMYHe CTpaxyBaHHA B YKpaiHi» Big 04.10.2018 p.,
3aKoHy YKpaiHu «[1po cTpaxyBaHHA» TOLLO.

AHani3 octaHHix gocnig»KeHb i ny6nikauin. DeHomeH Ta NpobnemaTika agMiHiCTPaTUBHO-NPABO-
BOrO perynioBaHHA MeJNYHOro CTpaxyBaHHA B YKpaiHi € NpeaMeToM TeOopeTUKO-KOHLEeNTyanbHOro Ha-
YKOBOTO AUCKYpCY. [na uinein gocnigxeHHa BUAinaemMo HaykoBuin fopo6ok J1. Bonoxosoi, H. Muixaiinos-
¢bKol, H. Haranuyk, H. BHykoBol, H. Knumyk Ta iHWwmXx.

MeTta cTatTi —— JOCNIAUTM KOHLENTYaNbHi 0CO6/IMBOCTI aAMiHICTPATUBHO-NMPABOBOIO PErysitoBaHHSA
y chepi MegnuyHOro cTpaxyBaHHA B YKpaiHi, OKpeC/IMBLUM FiNOTETMYHI MeXaHi3M/ CTBOPEHHA NPO30pPoi,
6e36ap’epHOI Ta akoOpPyMMOBaHOT MeAUYHOT cUCTEMM B YKpPaiHi BiANOBIAHO A0 TeHAEHLUin €EBpoaTnaHTy-
HOro pyxy YkpaiHu.

Buknapg ocHoBHOro martepiany. Bapto po3noyatu i3 cTaTUCTUYHUX JaHMX — MOHITOPUHT TeHOEHL i
BVMKOHaHH#A YKpaiHoto [lJoroBopy npo acouiaduito 3 €C (gani —— Yroga) B coepi 3abe3neyeHHA rpomaacbKo-
ro 340poB'A 3anuwae 6axaTn Kpaworo : pecypc «Mynbc yrogu» Big KabiHeTy MiHicTpiB YKpaiHu intoctpye
BMKOHaHHA MiHiCTepCcTBOM OXOPOHM 340Pp0B'A Ta KomiTeTom BepxoBHOi Paan YKpaiHu 3 nuTaHb 340poB’s
Hauil, MegMyHOoI JONOMOrM Ta MeQUUHOro CTpaxyBaHHA NOCTaBeHMX Yrofoto 3aBAaHb Ha 66% 3a nepiog
01.11.2014 — potenep [1].

BignosigHo fo Maswu 22 [loroBopy Npo acouiauito Mixk YkpaiHoto Ta €C, nognHa AK HarBuLLa coLianb-
Ha LiHHICTb Ta NepeyMoBa EKOHOMIYHOTO 3POCTaHHSA € NPeAMETOM CMiBPOOGITHULTBA Y KOHTEKCT OXO-
POHW 300pPOB’A, a Ca